UNITED STATES 
POSTAL SERVICE a 



JUDICIAL OFFICER 



2101 WlLSOU BOULEVARD, 
Suite 600 

AfUmTON VA 22201-3078 



March 21. 2012 



Jason Smathers 
MuckRock News 
Dept. MR 1124 
P.O.Box 55189 
Boston, MA 02205-5819 



Dear Mr. Smathers: 

This responds to your Freedom of Information Act (FOIA) requests (FOIA 
Case Nos. 2012-FPRO-00504 and 2012-FPRQ-00507), dated February 24, 
2012, requesting access to Postal Service records. Specifically, you requested 
copies of all the Administrative and Board decisions from September 201 1 to 
present. Enclosed are hard copies of the requested decisions. 

If you have any questions, you may contact me at 703-812-1905. 



Sincerely, 




Diane M. Mego 
Staff Counsel 
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Sincerely, 
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In the Matter of the Petitions by 

March 19, 2012 

STEPHEN J. TOPEL 

P S. Docket Nos. AO 10-164 and 165 

ERRATA 

The attached In ilia/ Decision has been reissued to reflect the correct title 
and to include appeal rights. 



James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petitions by 
January 24, 2012 

) 

STEPHEN J. TOPEL 

P.S. Docket Nos. AO 10-164 and 165 

APPEARANCE FOR PETITIONER: 
Stephen J. Topel 

APPEARANCE FOR RESPONDENT: 
Sherri Garner 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

On September 15, 2011, the undersigned received from Respondent's 
representative an Answ&r in which Respondent indicated that it would not pursue 
the debts that are the subject of these consolidated Debt Collection Act cases. I 
read Respondent's submission as an admission on the merits of the Petition. 

On September 16, 201 1, 1 issued an Order to Show Cause in the above 
consolidated Debt Collection Act cases, in which I stated my intention to issue a 
Decision in favor of Petitioner unless I received objection in writing from either 
party on or before September 30, 201 1. No objection was received from either 
party. Accordingly, Petitioner is entitled to judgment in his favor. 

ORDER 

The Petition is GRANTED. Respondent may rot collect the debt by 
administrative offset from Petitioner's salary. 



James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 
February 8, 2012 

MARGARET L. SMITH 

P.S. Docket No. AO 11-151 

APPEARANCE FOR PETITIONER: 
Margaret L. Smith 

APPEARANCE FOR RESPONDENT: 
Tom Cloonan 

INITIAL DECISION 

As a result of Petitioner Margaret L. Smith's relocation to a new duty 
station, Respondent, United States Postal Service, paid her a temporary quarters 
allowance. Upon learning, two-and-one-half years later, that Petitioner had 
moved with her household furnishings into a house she owned at the new duty 
station, Respondent demanded that she repay the temporary quarters allowance. 
By then Petitioner had retired, and she filed a Petition for Review under 39 
C.F.R. Part 966, RuJes of Practice in Proceedings Relative to Administrative 
Offsets Initiated Against Former Employees of the Postal Service. 

A hearing was held in San Diego, and the parties submitted documents 
and written argument. The following findings of fact are made based on the 
documents submitted and the testimony at the hearing. 

FINDINGS OF FACT 
1. In 2008, Petitioner was employed as an Operations Support Specialist 
in Respondent's Western Area Office in Denver (Petitioner's Exhibit ("Pet. 
Exh.")1,p.8). 



2. She accepted a similar job in the Pacific Area Office in San Diego, a 
lateral transfer that included payment to Petitioner of relocation benefits pursuant 
to Respondent's F-15 Handbook (Pet. Exh. 4, pp. 1-4; Hearing Transcript, page 
(Tr.") 171). 

3. The F-15 Handbook in effect at the time of Petitioner's move was the 
December 22, 2000 edition, revised as of March 25, 2002. and July 1, 2005 
(hereinafter referred to as the "F-15 Handbook") (Tr. 25-26). 

4. On February 1, 2008, a Postal Service relocation coordinator sent 
Petitioner a brochure describing available relocation benefits. She advised 
Petitioner where the F-15 Handbook could be accessed on the internet, but 
noted, "HQ is in the process of revising the F-15 for relocation." The relocation 
brochure identified the information it provided as general information and pointed 
out that "Handbook F-15 provides detailed information." (F-15 Handbook; Postal 
Bulletin 22159 (July 21 , 2005); Pet. Exh. 4. pp. 1-12). 

5. The relocation benefits to be afforded Petitioner were listed on PS 
Form 178, Specific Travel Order - Relocation and Relocation Agreement and 
included a temporary quarters allowance for her move from Denver to San 
Diego. The Form 178 identified March 31, 2008. as Petitioner's date to report to 
her new duty station. (Respondent's Exhibit ("Resp. Exh.") 13 (PS Form 178 
(Interim), December 2000); Tr. 195). 

6. The temporary quarters allowance authorized by the F-15 Handbook 
provided a lump sum amount to compensate a relocating employee for 
subsistence expenses while living in temporary quarters. These expenses 
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consist of commercial lodging, meals, laundry, and dry-cleaning. The policy 
granting the benefit recognizes that while living in temporary quarters, the 
employee will not have available cooking and laundry facilities and thus will incur 
extra costs for lodging, restaurant meals, and laundry, (F-1 5 Handbook, p. 25; 
Tr. 33, 8&-89). 

7. The F-1 5 Handbook defined temporary quarters as follows: 
Definition 

Temporary quarters refer to any lodging obtained from commercial 
sources that you and your immediate family occupy for a temporary 
amount of time. This is a temporary solution for housing until you can 
move into a permanent residence. Quarters are not considered temporary 
if your lease is for more than 60 days. 

* * * 

BE AWARE that if you move your household goods into your temporary 
quarters, your housing is no longer considered temporary, and your 
expenses will not be reimbursed. 

The admonition regarding household goods was repeated a few pages later: 

IMPORTANT: If, at any time, you move your household goods into the 
temporary quarters, the reimbursable expenses discussed previously are 
terminated. 

(F-15 Handbook, pp. 25, 29) (emphasis in original). 

8. In 2005, Respondent revised the F-15 Handbook, adopting an 
approach to temporary quarters awards under which Respondent calculated a 
lump sum figure that would be paid to the employee in advance of relocation. 
For an employee who owned her own home at the old duty station, the lump sum 
temporary quarters allowance was calculated based on 60 days of the standard 
rate for lodging and per diem authorized federal travelers by the General 
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Services Administration ("GSA") for the new duty location. (Postal Bulletin 22159 
(July 21, 2005), p. 39; Tr. 27-29, 131). 

9. On February 4, 2008. Petitioner signed the PS Form 178 authorizing 
her relocation benefits (Finding 5). The form included a Relocation Agreement in 
which she agreed: 

1 . In consideration of my receiving the benefits provided by Handbook 
F-15, Travel and Relocation, as applicable, I hereby agree to report to my 
newly assigned duty station and to remain in the USPS and at my newly 
assigned duty station for a period of twelve (12) months following the 
effective date of my transfer. I understand the effective date of my 
transfer to be the date I reported for duty at my new official station. 

2. I understand and agree that if I violate this agreement, all money 
paid to me and io third parties by the USPS as benefits in connection with 
my transfer shall be recoverable from me as a debt due to the USPS. 

* * * 

4. I have read the appropriate sections of Handbook F-15, as 
applicable, relating to relocation benefits. 

(Resp. Exh. 13). 

10. The F-15 Handbook cautioned an employee receiving relocation 
benefits, "If you decline to accept or complete your relocation, or you do not 
complete the 12-month commitment, you must pay back all relocation expenses 
that the Postal Service incurred for your relocation benefits . . (F-15 
Handbook, p. 9). 

1 1 . Relocating employees were required by the F-1 5 Handbook to 
"[ajvoid unnecessary expenses." (F-15 Handbook, p. 5). 

12. Petitioner received a $15.21 lump sum payment consisting of $2,272 
for a house hunting trip and S 12,938 for the temporary quarters allowance. The 
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temporary quarters allowance was calculated by multiplying the sum of the 
standard GSA lodging and meal rates for travelers in San Diego (S146 per day 
and $64 per day, respectively) by 60 days (60 x $210 = $12,600) and adding the 
cost of one round trip airfare between Denver and San Diego (S338). (Resp. 
Exhs. 3, 24; Tr. 135-136). 

13. Respondent contracts with a relocation company. Cartus, to 
coordinate employee relocations. On February 14, 2008, a Cartus representative 
advised Petitioner of me relocation benefits available to her, including the 
compensation for house hunting trips and temporary quarters. She wrote 
regarding the lump sum temporary quarters allowance, "There are no receipts 
required and the money is to be used at your discretion." She also advised that 
Petitioner had two years from her report-to-work date to complete her relocation. 
(Pet. Exh. 3, p. 11; Resp. Exh. 10). 

14. Cartus representatives coordinate employee relocations and 
administer available relocation benefits but have no authority to approve, change, 
or allow relocation benefits not authorized by Respondent (Tr. 52-54, 108-109). 

15. Petitioner has owned a house in San Diego since 1998. At least part 
of the house had been rented to a tenant up to 2007; thereafter it was occupied 
periodically by her son, who paid no rent. Petitioner paid the mortgage and all 
other costs of the house while she was in Denver. (Resp. Exhs. 1 (pp. 5. 8), 3, 5; 
Tr. 179, 181,217-218). 

16. In processing Petitioner's move, neither Respondent's employees nor 
the Cartus representative told Petitioner that moving into her own house in San 



5 



Diego would disqualify her from receiving a temporary quarters allowance. The 
Cartus representative did not ask Petitioner if she owned a house in San Diego. 
The F-15 Handbook did not specifically point out that moving into a house owned 
by the employee at the new duty station would bar receipt of a temporary 
quarters allowance nor did the relocation brochure Petitioner was provided 
(Finding 4). (F-15 Handbook; Tr. 51-52, 83, 102, 187-1 90). 1 Noneoftrie 
relocation forms given Petitioner to complete required that she notify Respondent 
that she owned a home at the new duty station (Tr. 58, 79). 

17. Cartus coordinated the move of Petitioner's household furnishings 
from Denver to San Diego. At Petitioner's direction, her household goods were 
delivered to her San Diego house on March 28, 2008, the same day she moved 
in. (Resp. Exhs. 1 (pp. 27-34), 3, 17; Tr. 37). 

18. Petitioner lived in the house for about a month. She then moved into 
a townhouse in San Dr-ego that she had previously rented for her son (Tr. 180. 
189,216-217). She moved back to her house in October 2008. From December 
2008 until July 2010, she rented part of the house to a tenant (Tr. 180), but 
thereafter, Petitioner was the sole occupant. (Resp. Exh. 1 (pp. 1 1-1 2), 3, 7; Tr. 
179). 

1 9. Petitioner reported to her new job at the Pacific Area Office in San 
Diego on March 31. 2008 (Pet. Exh. 3, p. 9; Resp. Exhs. 3, 7). 



A subsequent revision of Respondent's relocation regulation provided, "If you own or lease a 
home in the new duty station that will become your principal residence, relocation benefits will be 
limited." (F-1 5-A Handbook. Relocation Policy - Nonbargaining Executive and Administrative 
Schedule (EAS) Employees. August 20 10, Section 247; see Pet Exh. 6). 
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20. The Postal Service bought Petitioner's Denver home no later than 
May 6, 2008. Up until that time Petitioner paid all expenses of owning her 
Denver house. (Resp. Exh. 14; Tr. 50-52, 64). 

21. During the period from her 2008 relocation to San Diego through 
2010, Petitioner tried to buy at least two houses in San Diego and three houses 
near where her son then lived, about a 60-mile commute from her office. (Pet. 
Exhs. 1 (p 16), 3 (pp. 17-18, 44-46); Resp. Exhs. 5, 6; Tr. 221 ). 2 

22. Near the end of the two-year relocation period, Petitioner requested a 
one-year extension to use a relocation benefit that would cover closing costs of 
her acquisition of a permanent residence at her new duty station. On April 13, 
2010, the Headquarters relocation office granted a six-month extension, to 
September 30. 2010. (Resp. Exh. 6; Pet. Exhs. 1 (pp. 16-20), 3 (pp. 17-23); 

Tr. 72-73). 

23. When considering Petitioner's extension request, a postal financial 
systems analyst in San Diego asked Petitioner whether she owned a home in 
San Diego, Petitioner told her she did but that it was a rental. (Tr. 151-152). 
Had she known Petitioner had lived in her own house since her relocation in 
2008, the analyst would not have recommended approval of the extension 
request (Tr. 152-154). Respondent's Headquarters relocation official granting 
the extension did not know Petitioner had moved back into a house she owned 
when relocating in 2008. If she had known, she would not have granted the 
extension. (Tr. 74, 93-94). 

2 In an August 27. 2009 email regarding her search for a house. Petitioner wrote to a friend. "I 
have no problem rehabbing if the payback is worth it Depending on the property, I would live in it 
(rent out my place), rent it or resell . . . * (Resp. Exh. 19 (p_ 3); Tr. 212). 

7 



24 On July 7, 2010, Petitioner asked herCartus representative whether 
she would still receive the new home purchase benefits if she retired before 
closing the purchase of a new home but still closed before September 30, 201 0. 
The representative advised her that once she retired, no further relocation 
benefits would be paid. (Pet. Exh. 4, p. 13). 

25. On August 30, 2010, Petitioner bought a house in San Clemente, 
California, near her son's home and the location where she wished to live after 
she retired from the Postal Service (Pet. Exh. 3, p. 23). 

26. On September 2, 2010, Petitioner filed a claim with Respondent for 
recovery of her closing costs of S9, 629. 15 for the San Clemente house (Pet. 
Exh. 1, pp. 28-33; Reap. Exh. 1, p, 7), 

27. Petitioner retired from the Postal Service effective September 30. 
2010 (Resp. Exhs. 4, 20). She lived in her San Diego house until she moved to 
San Clemente (Tr. 219). 

28. On October 1, 2010, Petitioner's former manager denied Petitioner's 
claim for closing costs, stating that they were not recoverable because they were 
for a second home. He added that the S12.938 temporary quarters portion of the 
lump sum paid Petitioner must be repaid: "As you relocated to your new duty 
station to a home you owned, which was and continued to be your principal 
residence, you were not eligible for the temporary quarters allowance." He 
followed that letter with a Letter of Debt Determination on October 4, repeating 
the demand that Petitioner repay $1 2,938 and offering Petitioner an opportunity 
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to request reconsideration. (Pet. Exhs. 1 (p. 37). 3 (pp. 28-29); Resp. Exh. 12; 
Tr. 162-163). 

29. On October 7, 2010, Petitioner requested reconsideration, arguing 
that she never intended for her San Diego house to be her permanent or 
principal residence, and that the San Clemente house is her permanent 
residence (Pet. Exh. 1 (p. 41), 3 (p. 32)). 

30. On March 4, 201 1 , Petitioner wrote to her former manager 
complaining that she was entitled to a pay-for-perforrnance bonus earned before 
her retirement (Pet. Exhs. 1 (p. 43), 3 (p. 34); Tr. 167, 184). An award was 
made, but Respondent withheld the full amount to apply to repayment of the 
temporary quarters allowance Petitioner received in 2008 (Pet. Exhs. 1 (p. 44), 3 
(p. 35); Resp. Exhs. 21, 22; Tr. 137). 

31. On April 20,2011, Petitioner's former manager denied 
reconsideration of the debt. He concluded that Petitioner was not entitled to a 
temporary quarters allowance under Postal Service regulations because she 
moved into a house she owned at her new duty station. He noted that her 
$4,323 pay-for-performance award would be credited toward the debt, and he 
demanded that she pay the remaining $8,615 balance within 14 days. He 
advised that if she failed to do so, "we will take the necessary steps to collect this 
amount involuntarily:' He concluded the letter by advising Petitioner of her right 
to file a petition under 39 C.F.R. Part 966. (Resp. Exh. 11; Pet. Exhs. 1 (p. 52), 3 
<P- 43)). 
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32. Respondent withheld the net amount of Petitioner's pay-for- 
performance award, S3.179.57, and applied it to the claimed debt (Resp. 
Exh. 22). 

33. Respondent requested the Office of Personnel Management ("OPM") 
to collect from Petitioner's annuity lo satisfy her debt to Respondent (Resp. 

Exh. 20). 

34. The amount of $1,969.19 was withheld from Petitioner's May 1,2011 
annuity payment (Pet. Exh. 2, pp. 28-29; Resp. Exhs. 21, 22; Annuity Statements 
submitted with Petitioner's Brief ("Annuity Statements")). 

35. Petitioner's timely Petition for Review Under 39 C.F.R. Part 966 was 
docketed May 9, 2011. The Notice of Docketing required Respondent to stay 
collection action in accordance with the applicable rules of practice (39 C.F.R. 
§966.5). 

36. The amount of $1,969.19 was withheld from Petitioner's June 1, 2011 
annuity payment (Resp. Exhs. 21, 22; Annuity Statements). 

37. By Order dated June 3, 201 1. 1 directed Respondent to refund any 
withholdings made after Petitioner filed her Petition. 

38. On June 17, 2011 , Respondent reimbursed Petitioner 31,969.19 
(Resp. Exh. 21; Declaration of M. Petrachek, Exhibits A - D). 

39. The amount of $1,969.19 was withheld from Petitioner's July 1,2011 
annuity payment (Annuity Statements). 

40. Petitioner's September 1 , 201 1 annuity payment included a 
reimbursement from OPM of 31,969.19 (Annuity Statements). 
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41. The total amount claimed by Respondent is $12,938. IT has collected 
a total of $5,148.76 ($3,179.57, the net of Petitioner's pay-for-performance award 
(Finding 32), plus 51,969.19 collected from Petitioner's May 1, 2011 annuity 
payment (Finding 34)), 3 In this proceeding Petitioner challenges Respondent's 
retention of the amounts withheld and its intention to collect the remainder, 
$7,789.24. from her future annuity payments. 

DECISION 
Scope of Decision 

Petitioner challenged Respondent's refusal to pay her closing costs for the 
August 2010 purchase of her home in San Clemente (Findings 25, 26. 28) as 
well as Respondent's intended involuntary collection of the 512,938 temporary 
quarters allowance. Respondent's Answer addressed both issues. In a July 13, 
2011 telephone conference (confirmed by a July 14, 2011 Orderand 
Memorandum of Telephone Conference), I advised the parties that 39 C.F.R. 
Part 966 authorized consideration only of the second issue. I have no authority 
to consider Respondent's refusal to pay Petitioner's closing costs. Accordingly, 
this Initial Decision will decide only Petitioner's challenge to Respondent's 
recovery of the temporary quarters allowance. 

Positions of the Parties 

Respondent argues that it is entitled to recover the lump sum temporary 
quarters allowance Petitioner received because its relocation regulations do not 
authorize a temporary quarters allowance under the circumstances of Petitioner's 

3 The annuity withholdings made on June 1 and July 1, 2011, have been reimbursed to Petitioner 
(Findings 36, 38, 39. 40). 
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relocation. It argues that as the payment was made to Petitioner erroneously, 
Respondent is entitled to recover it. 

Petitioner argues she should not be denied the temporary quarters 
allowance because (1) the F-15 Handbook does not explicitly state that she was 
not entitled to the benefit and Respondent's officials' understood she was entitled 
to receive it; (2) Respondent's representatives waived recovery by leading her to 
believe she was entitled to the benefit by granting it in the first place and by 
subsequently extending the time for her to claim the home purchase benefit; 

(3) Respondent unfairly delayed collection for two-and-one-half years; 

(4) Respondent failed to advise her of her appeal rights; (5) the F-15 Handbook 
does not authorize requiring her to pay back the allowance under circumstances 
present here; and (6) it was always her intention that her San Diego house would 
only be her temporary residence. 

The F-15 Handbook 
The F-15 Handbook defines temporary quarters as lodging obtained "from 
commercial sources.'' (Finding 7). Upon returning to San Diego, Petitioner 
moved into the house she owned there (Finding 17), not to lodging obtained from 
commercial sources. Additionally, because she received her household goods at 
the same time she moved into the San Diego house (Finding 17), a few days 
before reporting to her new job (Finding 19), she did not suffer the 
inconveniences of temporary lodging that the temporary quarters allowance is 
intended to alleviate, i.e., lack of permanent lodging with laundry facilities and a 

kitchen to prepare meals (Finding 6). Moreover, under explicit limitations given 



12 



emphasis in the F-1 5 Handbook, moving her household goods into her San 
Diego house disqualified Petitioner from receiving a temporary quarters 
allowance (Findrng 7). 4 Additionally, as she had her household goods, her 
relocation experience does not justify recovery of a benefit designed to defray 
subsistence expenses stemming from temporary quarters occupancy 
(Finding 6). 5 Consequently, she was not entitled to a temporary quarters 
allowance under the F-1 5 Handbook. 

Petitioner argues that she was not aware of the consequence of moving 
her household furnishings into her San Diego house. She blames this on 
Respondent because (1) neither postal employees nor the Cartus representative 
involved with her relocation told her (Finding 1 6); (2) none of the forms she was 
required to complete asked whether she was moving into a house she owned 
(Finding 1 6); (3) the relocation brochure she was provided did not alert her to that 
limitation (Finding 16); and (4) she was notified that the F-1S Handbook was 
under revision (Finding 4) and assumed it no longer applied. 

Whether the F-1 5 Handbook was being revised has no bearing on its 
applicability at the time of her relocation. Further, the postal employee who 



Petitioner argued that the inclusion in a later edition of Respondent's relocation regulation of a 
statement that moving into an owned home at the new duty station would limit relocation benefits 
(Finding 16. fn. 1) demonstrates that the F-1 5 applicable to her move did not include such a limit. 
However, the language of the applicable F-15 Handbook addresses Petitioner's exact 
circumstance and bars her recovery of a temporary quaders allowance because she ai all times 
had her Household furnishings available to her. (Finding 6). That a later statement of the 
relocation policy might have focused more directly on ownership of the home does not change 
the limitations of the applicable F-15 Handbook. 

5 Petitioner argues that she was entitled to a temporary quarters allowance at least until May 6, 
2008. when Respondent bought her Denver home (Finding 20), because she was bearing the 
expenses of two households. However, incurring overlapping costs of home ownership does not 
entitte tier to a temporary quarters allowance Moreover, she was incurring the same double 
housing costs before she moved. 
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advised Petitioner that the F-15 Handbook was under revision also told her 
where to find the F-15 Handbook on the internet, and the relocation brochure she 
was given specifically directed Petitioner to the F-15 Handbook for detailed 
information concerning relocation benefits and limitations (Finding 4). During the 
relocation process, Petitioner repeatedly was directed to the F-15 handbook for 
guidance, and on the Form 1 78 authorizing her relocation. Petitioner certified that 
she had read the appropriate sections of the F-15 Handbook (Finding 9). The 
F-15 Handbook was a regulation of the Postal Service (39 C.F.R. §211.2 (a)(3)) 
and defined the scope of relocation benefits afforded its employees. That no one 
specifically and personally warned Petitioner of the consequence of moving with 
her household furnishings into a house she owned does not relieve her of 
limitations imposed by Respondent's regulation. See United States v. BarBea 
Trucking Co., 713 F.2d 1563. 1567 (Fed. Cir. 1983). 6 

Petitioner argues that the actions of Respondent's officials in allowing her 
to keep the money for two-and-one-half years, before attempting recovery, 
authorizing the temporary quarters benefit in the first place, and granting 
Petitioner an extension to the two-year period to use the home purchase benefit 
waived the limitations of the F-15 Handbook. Respondent has demonstrated that 
Petitioner was not entitled to a temporary quarters allowance. Thus, granting the 
benefit in the first place was erroneous, and Petitioner is not entitled to keep a 

6 Petitioner argues that the Cartus representative's statement that the lump sum was to be used 
at Petitioner's discretion (Finding 13) authorized her receipt and use of the temporary quarters 
allowance. That statement only identified the lump sum nature of the temporary quarters 
allowance and did not signify that Petitioner had discretion to keep a lump sum benefit to which 

she was not entitled The Cartus representative had no authority to grant a benefit Petitioner did 

not qualify for under the F-15 Handbook (Finding 14). 
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benefit granted her in error. See Jilt Jacquin, P.S. Docket No. DCA 96-371 
(January 24. 1997). While a prompt recovery of the unauthorized benefit would 
have been preferable, there is no statute of limitations that would preclude 
Respondent from recovery at this time, Kathryn L Schrack, P.S. Docket Nos. 
DCA 1 1-52, DCA 11-53, and DCA 1 1-54 (August 26, 2011), and Petitioner has 
not demonstrated prejudice stemming from the collection delay. 

Moreover, Petitioner led the postal officials granting the extension to 
believe that her San Diego house was a rental. Had they known that Petitioner 
had moved into her own home and moved her furnishings in, Petitioner would not 
have been granted the extension. (Findings 22, 23). Under these circumstances 
extending the time for use of the home purchase benefit does not demonstrate 
that Respondent's officials agreed that Petitioner's receipt of the temporary 
quarters allowance was appropriate. 

Avoidance of Unnecessary Expenses 

Petitioner argues that she saved Respondent money by moving her 
household furnishings into her San Diego house because she would have been 
entitled to store them at Respondent's expense. She suggests that she was thus 
in compliance with the requirement in the F-15 Handbook that she avoid 
unnecessary expenses (Finding 11). The purpose of the temporary quarters 
allowance is to defray lodging, meal, and incidental expenses associated with 
being in temporary housing. That under different facts Respondent's cost of 
Petitioner's relocation might have been less is irrelevant. 

Respondent's Right to Recover the Temporary Quarters Allowance 

15 



Pe:itioner argL.es that the F-15 Handbook and her Relocation Agreement 
allow Respondent to recover the benefit in only two situations: (1) if she failed to 
relocate or (2) if she failed to stay in the new position for 12 months {Findings 9. 
10). Since she met both of those requirements, she contends there is no basis 
for requiring her to repay the temporary quarters allowance she received. 

Specific reference to two situations in which the employee may be 
required to repay relocation benefits does not preclude Respondent's recovery 
where, as here, Petitioner was not entitled to the temporary quarters allowance 
under Postal Service regulations. As the benefit was paid to her erroneously, 
she acquired no right to keep the funds. See DiSilvestro v. United States, 405 
F.2d 150, 155 (2d Cir. 1968). Accordingly, Petitioner is indebted to Respondent 
in the amount of the erroneously paid relocation benefit. See Raymond J. 
Voisine, P.S. Docket No. DCA 95-22 (March 21, 1995). 

Respondent's Withholding of Funds Owed Petitioner 

Petitioner complains that Respondent failed to advise her of her right to 
petition for a hearing under 39 C.F.R. Part 966, Rules of Practice in Proceedings 
Relative to Administrative Offsets Initiated against Former Employees of the 
Postaf Service, before withholding her pay-for-performance bonus and deducting 
from her May 1, 2011 annuity payment (Findings 31-40). Respondent's 
administrative offset regulations contemplate that an action to collect for a debt 
attributed to a former employee will be initiated by a demand from the Eagan 
Accounting Service Center offering an opportunity for the former employee to 
obtain reconsideration by her former installation head. 39 CF.R. §966.4. In this 
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UNITED STATES 
POSTAL SERVICE* 



2101 WILSON BOULEVARD, 



JUDICfAL OFFICER 



Suite 600 

ARLINGTON VA 22201- 3078 



March 21,2012 



Jason Smathers 
MuckRock News 
Dept. MR 1124 
P.O. Box 55189 
Boston, MA 02205-581 9 



Dear Mr. Smathers: 

This responds to your Freedom of Information Act (FOIA) requests (FOIA 
Case Nos. 2012-FPRO-00504 and 201 2-FPRO-00507), dated February 24, 
2012, requesting access to Postal Service records. Specifically, you requested 
copies of all the Administrative and Board decisions from September 2011 to 
present. Enclosed are hard copies of the requested decisions- 

If you have any questions, you may contact me at 703-812-1905. 



Sincerely, 




Diane M. Mego 
Staff Counsel 



In the Matter of the Petitions by 

March 19.2012 

STEPHEN J. TOPEL 

P S. Docket Nos. AO 10-164 and 165 

ERRATA 

The attached Initial Decision has been reissued to reflect the correct title 
and to include appeal rights. 



James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petitions by 

January 24. 2012 

STEPHEN J. TOPEL ' 

P.S. Docket Nos. AO 10-164 and 165 

APPEARANCE FOR PETITIONER: 
Stephen J. Topel 

APPEARANCE FOR RESPONDENT: 
Sherri Garner 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

On September 15. 201 1, the undersigned received from Respondent's 
representative an Answer in which Respondent indicated that it would not pursue 
the debts that are the subject of these consolidated Debt Collection Act cases. I 
read Respondent's submission as an admission on the merits of the Petition 

On September 16, 201 1, 1 issued an Order to Show Cause in the above 
consolidated Debt Collection Act cases, in which I stated my intention to issue a 
Decision in favor of Petitioner unless I received objection in writing from either 
party on or before September 30, 201 1. No objection was received from either 
party. Accordingly, Petitioner is entitled to judgment in his favor. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. 



James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 

February 8, 2012 

MARGARET L SMITH 

P.S. Docket No. AO 11-151 

APPEARANCE FOR PETITIONER: 
Margaret L. Smith 

APPEARANCE FOR RESPONDENT: 
Torn Cloonan 

INITIAL DECISION 

As a result of Petitioner Margaret L. Smith's relocation to a new duty 
station, Respondent, United States Postal Service, paid her a temporary quarters 
allowance. Upon learning, two-and-one-half years later, that Petitioner had 
moved with her household furnishings into a house she owned at the new duty 
station. Respondent demanded that she repay the temporary quarters allowance. 
By then Petitioner had retired, and she filed a Petition for Review under 39 
C.F.R. Part 966, Rutes of Practice in Proceedings Relative to Administrative 
Offsets Initiated Against Former Employees of the Postal Service. 

A hearing was held in San Diego, and the parties submitted documents 
and written argument. The following findings of fact are made based on the 
documents submitted and the testimony at the hearing. 

FINDINGS OF FACT 

1. In 2008, Petitioner was employed as an Operations Support Specialist 
in Respondent's Western Area Office in Denver (Petitioner's Exhibit ("Pet. 
Exh.")1,p. 8). 



2. She accepted a similar job in the Pacific Area Office in San Diego, a 
lateral transfer that included payment to Petitioner of relocation benefits pursuant 
to Respondent's F-15 Handbook (Pet. Exh. 4, pp. 1-4; Hearing Transcript, page 
(Tr.") 171). 

3. The F-15 Handbook in effect at the time of Petitioner's move was the 
December 22, 2000 edition, revised as of March 25, 2002. and July 1, 2005 
(hereinafter referred to as the "F-15 Handbook") (Tr. 25-26). 

4. On February 1, 2008, a Postal Service relocation coordinator sent 
Petitioner a brochure describing available relocation benefits. She advised 
Petitioner where the F-15 Handbook could be accessed on the internet, but 
noted, "HQ is in the process of revising the F-15 for relocation." The relocation 
brochure identified the information it provided as general information and pointed 
out that "Handbook F-15 provides detailed information." (F-15 Handbook; Postal 
Bulletin 22159 (July 21 , 2005); Pet Exh 4, pp. 1-12). 

5. The relocation benefits to be afforded Petitioner were listed on: PS 
Form 178. Specific Travel Order - Relocation and Relocation Agreement, and 
included a temporary quarters allowance for her move from Denver to San 
Diego. The Form 178 identified March 31, 20O8, as Petitioner's date to report to 
her newduty station. (Respondent's Exhibit ("Resp. Exh.") 13 (PS Form 178 
(Interim), December 2000); Tr. 195). 

6. The temporary quarters allowance authorized by the F-1 5 Handbook 
provided a lump sum amount to compensate a relocating employee for 
subsistence expenses while living in temporary quarters. These expenses 
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consist of commercial lodging, meals, laundry, and dry-cleaning. The policy 
granting the benefit recognizes that while living in temporary quarters, the 
employee will not have available cooking and laundry facilities and thus will incur 
extra costs for lodging, restaurant meals, and laundry. (F-1 5 Handbook, p. 25; 
Tr. 33. 88-89). 

7. The F-1 5 Handbook defined temporary quarters as follows: 
Definition 

Temporary quarters refer to any lodging obtained from commercial 
sources that you and your immediate family occupy for a temporary 
amount of time. This is a temporary solution for housing until you can 
move into a permanent residence. Quarters are not considered temporary 
if your lease is for more than 60 days. 

* * * 

BE AWARE that if you move your household goods into your temporary 
quarters, your housing is no longer considered temporary, and your 
expenses will not be reimbursed. 

The admonition regarding household goods was repeated a few pages later: 

IMPORTANT: If, at any time, you move your household goods into the 
temporary quarters, the reimbursable expenses discussed previously are 
terminated. 

(F-1 5 Handbook, pp. 25, 29) (emphasis in original). 

8. In 2005, Respondent revised the F-1 5 Handbook, adopting an 
approach to temporary quarters awards under which Respondent calculated a 
lump sum figure that would be paid to the employee in advance of relocation. 
For an employee who owned her own home at the old duty station, the lump sum 
temporary quarters allowance was calculated based on SO days of the standard 
rate for lodging and per diem authorized federal travelers by the General 
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Services Administration ("GSA") for the new duty location. (Postal Bulletin 22159 
(July 21, 2005), p. 39; Tr. 27-29, 131). 

9. On February 4, 2008, Petitioner signed the PS Form 178 authorizing 
her relocation benefits (Finding 5). The form included a Relocation Agreement in 
which she agreed: 

1. In consideration of my receiving the benefits provided by Handbook 
F-15, Travel and Relocation, as applicable, I hereby agree to report to my 
newly assigned duty station and to remain in the USPS and at my newly 
assigned duty station for a period of twelve (12) months following the 
effective date of my transfer. I understand the effective date of my 
transfer to be the date I reported for duty at my new official station. 

2. I understand and agree that if I violate this agreement, all money 
paid to me and to third parties by the USPS as benefits in connection with 
my transfer shall be recoverable from me as a debt due to the USPS. 

* * * 

4. I have read the appropriate sections of Handbook F-15, as 
applicable, relating to relocation benefits. 

(Resp. Exh. 13). 

10. The F-15 Handbook cautioned an employee receiving relocation 
benefits, "If you decline to accept or complete your relocation, or you do not 
complete the 12-month commitment, you must pay back all relocation expenses 
that the Postal Service incurred for your relocation benefits . . .." (F-1 5 
Handbook, p. 9). 

1 1 . Relocating employees were required by the F-1 5 Handbook to 
"[a]void unnecessary expenses." (F-15 Handbook, p. 5). 

12 Petitioner received a $15,210 lump sum payment consisting of $2,272 
for a house hunting trip and 312,938 for the temporary quarters allowance. The 
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temporary quarters allowance was calculated by multiplying the sum of the 
standard GSA lodging and meal rates for travelers in San Diego (S146 per day 
and S64 per day. respectively) by 60 days (60 x $210 = $12,600) and adding the 
cost of one round trip airfare between Denver and San Diego ($338). (Resp. 
Exhs. 3, 24; Tr. 135-136). 

13. Respondent contracts with a relocation company, Cartus, to 
coordinate employee relocations. On February 14, 2008, a Cartus representative 
advised Petitioner of the relocation benefits available to her, including the 
compensation for house hunting trips and temporary quarters. She wrote 
regarding the lump sum temporary quarters allowance, "There are no receipts 
required and the money is to be used at your discretion," She also advised that 
Petitioner had two years from her report-to-work date to complete her relocation. 
(Pet Exh. 3, p. 11; Resp. Exh. 10). 

14. Cartus representatives coordinate employee relocations and 
administer available relocation benefits but have no authority to approve, change, 
or allow relocation benefits not authorized by Respondent (Tr. 52-54, 108-109). 

15. Petitioner has owned a house in San Diego since 1998. At least part 
of the house had been rented to a tenant up to 2007; thereafter it was occupied 
periodically by her son, who paid no rent. Petitioner paid the mortgage and all 
other costs of the house while she was in Denver. (Resp. Exhs. 1 (pp. 5. 8), 3, 6; 
Tr. 179, 181,217-218). 

16. In processing Petitioner's move, neither Respondent's employees nor 
the Cartus representative told Petitioner that moving into her own house in San 



Diego would disqualify her from receiving a temporary quarters allowance. The 
Cartus representative did not ask Petitioner if she owned a house in San Diego. 
Trie F-15 Handbook did not specifically point out that moving into a house owned 
by the employee at the new duty station would bar receipt of a temporary 
quarters allowance nor did the relocation brochure Petitioner was provided 
(Finding-*). (F-15 Handbook; Tr. 51-52, 83, 102, 187-190).' Noneofthe 
relocation forms given Petitioner to complete required that she notify Respondent 
that she owned a home at the new duty station (Tr. 58, 79). 

17. Cartus coordinated the move of Petitioner's household furnishings 
from Denver to San Diego. At Petitioner's direction, her househofd goods were 
delivered to her San Diego house on March 26, 2008, the same day she moved 
in. (Resp. Exhs. 1 (pp. 27-34). 3, 17; Tr. 37). 

18. Petitioner lived in the house for about a month. She then moved into 
a townhouse in San Diego that she had previously rented for her son (Tr. 180, 
189,216-217). She moved back to her house in October 2008. From December 
2008 until Jufy 2010, she rented part of the house to a tenant (Tr. 180), but 

thereafter. Petitioner was the sole occupant. (Resp. Exh. 1 (pp. 11-12), 3, 7;Tr. 
179). 

19. Petitioner reported to her new job at the Pacific Area Office in San 
Diego on March 31, 2008 (Pet. Exh. 3, p. 9; Resp. Exhs. 3. 7). 



1 A subsequent revision of Respondent's relocation regulation provided, '(f you own or lease a 
home in the new duty station that will become your principal residence, relocation benefits will be 
limited {F-15-A Handbook, Relocation Policy - Nonbargaining Executive and Administrative 
Schedule (EAS) Employees, August 2010. Section 247; see Pet. Exh. 6). 
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20. The Postal Service bought Petitioners Denver home no later than 
May 6, 2008. Up until that time Petitioner paid all expenses of owning her 
Denver house. (Resp. Exh. 14; Tr. 50-52, 64). 

21 . During the period from her 2008 reJocation to San Diego through 
2010, Petitioner tried to buy at least two houses in San Diego and three houses 
near where her son then lived, about a 60-mile commute from her office. (Pet. 
Exhs. 1 (p. 16), 3 (pp. 17-18, 44-46); Resp. Exhs. 5, 6; Tr. 221). 2 

22. Near the end of the two-year relocation period, Petitioner requested a 
one-year extension to use a relocation benefit that would cover closing costs of 
her acquisition of a permanent residence at her new duty station. On April 1 3, 
2010, the Headquarters relocation office granted a six-month extension, to 
September 30, 2010. (Resp. Exh. 6; Pet. Exhs. 1 (pp. 16-20), 3 (pp. 17-23); 

Tr. 72-73). 

23. When considering Petitioner's extension request, a postal financial 
systems analyst in San Diego asked Petitioner whether she owned a home in 
San Diego. Petitioner told her she did but that it was a rental. (Tr. 151-152). 
Had she known Petitioner had lived in her own house since her relocation in 
2008, the analyst would not have recommended approval of the extension 
request (Tr. 152-154). Respondent's Headquarters relocation official granting 
the extension did not know Petitioner had moved back into a house she owned 
when relocating in 2008. If she had known, she would not have granted the 
extension (Tr. 74, 93-94). 

2 In an August 27, 2009 email regarding her search for a house. Petitioner wrote to a friend *l 
nave no problem rehabbing if the payback is worth it. Depending on the property, I woufd live in it 
(rent out my place), rent it or resell . . . ■ (Resp. Exh. 19 {p. 3); Tr. 212). 
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24. On July 7, 201 0, Petitioner asked her Cartus representative whether 
she would still receive the new home purchase benefits if she retired before 
closing the purchase of a new home but still closed before September 30. 2010. 
The representative advised her that once she retired, no further relocation 
benefits would be paid. (Pet. Exh. 4, p. 13). 

25. On August 30, 2010, Petitioner bought a house in San Clemente, 
California, near her son's home and the location where she wished to live after 
she retired from the Postal Service (Pet. Exh 3, p. 23). 

26. On September 2, 201 0, Petitioner filed a claim with Respondent for 
recovery of her closing costs of $9,629. 15 for the San Clemente house (Pet. 
Exh. 1, pp. 28-33; Resp. Exh. 1, p. 7). 

27. Petitioner retired from the Postal Service effective September 30, 
2010 (Resp. Exhs. 4, 20). She lived in her San Diego house until she moved to 
San Clemente (Tr. 219). 

28. On October 1 . 201 0, Petitioner's former manager denied Petitioners 
claim for closing costs, stating that they were not recoverable because they were 
for a second home. He added that the $12,935 temporary quarters portion of the 
lump sum paid Petitioner must be repaid; "As you relocated to your new duty 
station to a home you owned, which was and continued to be your principal 
residence, you were not eligible for the temporary quarters allowance/' He 
followed that letter with a Letter of Debt Determination on October 4, repeating 
the demand that Petitioner repay $12,938 and offering Petitioner an opportunity 
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to request reconsideration. (Pet. Exhs. 1 (p. 37), 3 (pp. 28-29); Resp. Eyh. 12; 
Tr. 162-163). 

29. On October 7, 2010, Petitioner requested reconsideration, arguing 
that she never intended for her San Diego house to be her permanent or 
principal residence, and that the San Clemente house is her permanent 
residence (Pet. Exh. 1 (p, 41), 3 (p. 32)). 

30. On March 4, 201 1, Petitioner wrote to her former manager 
complaining that she was entitled to a pay-for-performance bonus earned before 
her retirement (Pet. Exhs. 1 (p. 43), 3 (p. 34); Tr. 167, 184). An award was 
made, but Respondent withheld the full amount to apply to repayment of the 
temporary quarters allowance Petitioner received in 2008 (Pet. Exhs. 1 (p. 44), 3 
(p. 35); Resp. Exhs. 21, 22; Tr. 137). 

31 On April 20, 201 1 , Petitioner's former manager denied 
reconsideration of the debt. He concluded that Petitioner was not entitled to a 
temporary quarters allowance under Postal Service regulations because she 
moved into a house she owned at her new duty station. He noted that her 
S4.323 pay-for-performance award would be credited toward the debt, and he 
demanded that she pay the remaining $8,615 balance within 14 days. He 
advised that if she failed to do so, "we will take the necessary steps to collect this 
amount involuntarily." He concluded the letter by advising Petitioner of her right 
to file a petition under 39 C.F.R. Part 966. (Resp. Exh. 1 1; Pet Exhs. 1 (p. 52), 3 
(P- 43)). 







32. Respondent withheld the net amount of Petitioner's pay-for- 
performance award. S3, 179.57, and applied it to the claimed debt (Resp. 
Exh. 22). 

33. Respondent requested the Office of Personnel Management ("OPM") 
to collect from Petitioner's annuity to satisfy her debt to Respondent (Resp. 
Exh. 20). 

34. The amount of 51,969.19 was withheld from Petitioner's May 1,2011 
annuity payment (Pet Exh. 2, pp. 28-29; Resp. Exhs. 21, 22; Annuity Statements 
submitted with Petitioner's Brief ("Annuity Statements")). 

35. Petitioner's timely Petition for Review Under 39 C.F.R. Part 966 was 
docketed May 9, 20 1 1 . The Notice of Docketing required Respondent to stay 
collection action in accordance with the applicable rules of practice (39 C.F.R. 
§956.5). 

36. The amount of $1,969.19 was withheld from Petitioner's June 1,2011 
annuity payment (Resp. Exhs. 21 , 22; Annuity Statements). 

37 By Order dated June 3, 201 1 , 1 directed Respondent to refund any 
withholdings made after Petitioner filed her Petition. 

38. On June 17, 2011, Respondent reimbursed Petitioner $1.969. 19 
(Resp. Exh. 21; Declaration of M. Petrachek. Exhibits A — D). 

39. The amount of $1,969.19 was withheld from Petitioners July 1, 2011 
annuity payment (Annuity Statements). 

40. Petitioner's September! 2011 annuity payment included a 
reimbursement from OPM of $1,969.19 (Annuity Statements). 
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41. Teetotal amount claimed by Respondent is $12,938. It has collected 
a total of $5,148.76 ($3,179.57, the net of Petitioner's pay-for-performance award 
(Finding 32), plus $1,969.19 collected from Petitioner's May 1, 2011 annuity 
payment (Finding 34)). 3 In this proceeding Petitioner challenges Respondent's 
retention of the amounts withheld and its intention to collect the remainder, 
$7,789.24, from her future annuity payments. 

DECISION 
Scope Of Decision 

Petitioner challenged Respondent's refusal to pay her closing costs for the 
August 2010 purchase of her home in San Clemente (Findings 25, 26, 28) as 
well as Respondent's intended involuntary collection of the $12,938 temporary 
quarters allowance. Respondent's Answer addressed both issues. In a July 13, 
201 1 telephone conference (confirmed by a July 14. 201 1 Order and 
Memorandum of Telephone Conference), I advised the parties that 39 C.F.R. 
Part 966 authorized consideration only of the second issue. I have no authority 
to consider Respondent's refusal to pay Petitioner's closing costs. Accordingly, 
this Initial Decision will decide only Petitioner's challenge to Respondent's 
recovery of the temporary quarters allowance. 

Positions of the Parties 

Respondent argues that it is entitled to recover the lump sum temporary 
quarters allowance Petitioner received because its relocation regulations do not 
authorize a temporary quarters allowance under the circumstances of Petitioner's 

3 The annuity withholdings made on June 1 and July 1 , 201 1 , have been reimbursed to Petitioner 
(Findings 36. 38, 39, 40). 
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relocation. It argues that as the payment was made to Petitioner erroneously, 
Respondent is entitled to recover it. 

Petitioner argues she should not be denied the temporary quarters 
allowance because (1) the F-15 Handbook does not explicitly state that she was 
not entitled to the benefit and Respondent's officials' understood she was entitled 
to receive it; (2) Respondent's representatives waived recovery by leading hjer to 
believe she was entitled to the benefit by granting it in the first place and by 
subsequently extending the time for her to claim the home purchase benefit; 
<3) Respondent unfairly delayed collection for two-and-one-half years; 
(4) Respondent failed to advise her of her appeal rights; (5) the F-15 Handbook 
does not authorize requiring her to pay back the allowance under circumstances 
present here; and (6) it was always her intention that her San Diego house would 
only be her temporary residence. 

The F-15 Handbook 
The F-15 Handbook defines temporary quarters as lodging obtained "from 
commercial sources." (Finding 7). Upon returning to San Diego, Petitioner 
moved into the house she owned there (Finding 17), not to lodging obtained from 
commercial sources. Additionally, because she received her household goods at 
the same time she moved into the San Diego house (Finding 17), a few days 
before reporting to her new job (Finding 19). she did not suffer the 
inconveniences of temporary lodging that the temporary quarters allowance is 
intended to alleviate, i.e., lack of permanent lodging with laundry facilities and a 
kitchen to prepare meals (Finding 6). Moreover, under explicit limitations given 
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emphasis in the F-1 5 Handbook, moving her household goods into her San 
Diego house disqualified Petitioner from receiving a temporary quarters 
allowance (Finding 7) 4 Additionally, as she had her household goods, her 
relocation experience does not justify recovery of a benefit designed to defray 
subsistence expenses stemming from temporary quarters occupancy 
(Finding 6). 5 Consequently, she was not entitled to a temporary quarters 
allowance under the F-15 Handbook. 

Petitioner argues that she was not aware of the consequence of moving 
her household furnishings into her San Diego house. She blames this on 
Respondent because (1) neither postal employees nor the Cartus representative 
involved with her relocation told her (Finding 16); (2) none of the forms she was 
required to complete asked whether she was moving into a house she owned 
(Finding 16); (3) the relocation brochure she was provided did not alert her to that 
limitation (Finding 16); and (4) she was notified that the F-15 Handbook was 
under revision (Finding 4) and assumed it no longer applied. 

Whether the F-15 Handbook was being revised has no bearing on its 
applicability at the time of her relocation. Further, the postal employee who 



Petitioner argued that the inclusion m a later edition of Respondent's relocation regulation of a 
statement that moving into an owned home at the new duty station would limit relocation benefits 
(Finding 16, fn. 1 ) demonstrates that the F-1 5 applicable to her move did not include such a limit 
However, the language of the applicable F-1 5 Handbook addresses Petitioner's exact 
circumstance and bars her recovery of a temporary quarters allowance because She at all times 
had her household furnishings available to her. <Finding 6) That a later statement of the 
relocation policy might have focused more directly on ownership of the home does not chanqe 
the limitations of the applicable F-1 5 Handbook 

'Petitioner argues that she was entitled to a temporary quarters allowance at least until May 6 
2008, when Respondent bought her Denver home (Finding 20), because she was bearing the ' 
expenses of two households. However, incurring overlapping costs of home ownership does not 
entitle her to a temporary quarters allowance. Moreover, she was incurring the same double 
housing costs before she moved. 
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advised Petitioner that the F-15 Handbook was under revision also told her 
where to find the F-15 Handbook on the internet, and the relocation brochure she 
was given specifically directed Petitioner to the F-15 Handbook for detailed 
information concerning relocation benefits and limitations (Finding 4). During the 
relocation process, Petitioner repeatedly was directed to the F-15 handbook for 
guidance, and on the Form 178 authorizing her relocation, Petitioner certified that 
she had read the appropriate sections of the F-15 Handbook (Finding 9). The 
F-15 Handbook was a regulation of the Postal Service (39 C.F.R. §211.2 (a)(3)) 
and defined the scope of relocation benefits afforded its employees. That no one 
specifically and personally warned Petitioner of the consequence of moving with 
her household furnishings into a house she owned does not relieve her of 
limitations imposed by Respondent's regulation. See United States v. BarBea 
TruckingCo., 713 F.2d 1563, 1567 (Fed. Cir. 1983). 6 

Petitioner argues that the actions of Respondent's officials in allowing her 
to keep the money for two-and-one-half years before attempting recovery, 
authorizing the temporary quarters benefit in the first place, and granting 
Petitioner an extension to the two-year period to use the home purchase benefit 
waived the limitations of the F-15 Handbook. Respondent has demonstrated that 
Petitioner was not entitled to a temporary quarters allowance. Thus, granting the 
benefit in the first place was erroneous, and Petitioner is not entitled to keep a 

" Petitioner argues that the Cartus representative's statement that the lump sum was to be used 
at Petitioner's discretion (Finding 1 3) authorized her receipt and use of the temporary quart&rs 
allowance. That statement only identified the lump sum nature of the temporary quarte's 
allowance and did not signify that Petitioner had discretion to keep a lump sum benefit to which 
she was not entitled. The Cartus representative had no authority to grant a benefit Petitioner did 
not qualify for under the F-15 Handbook (Finding 14). 
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benefit granted her in error. See Jilt Jacquin, PS Docket No. DCA 96-371 
(January 24, 1997). While a prompt recovery of the unauthorized benefit would 
have been preferable, there is no statute of limitations that would preclude 
Respondent from recovery at this time, Kathryn L Schrack, P,S. Docket Nos. 
DCA 1 1-52, DCA 11-53, and DCA 1 1-54 (August 26, 2011), and Petitioner has 
not demonstrated prejudice stemming from the collection delay. 

Moreover, Petitioner led the postal officials granting the extension to 
believe that her San Diego house was a rental. Had they known that Petitioner 
had moved into her own home and moved her furnishings in, Petitioner would not 
have been granted the extension. (Findings 22, 23). Under these circumstances 
extending the time for use of the home purchase benefit does not demonstrate 
that Respondent's officials agreed that Petitioner's receipt of the temporary 
quarters allowance was appropriate. 

Avoidance of Unnecessary Expenses 
Petitioner argues that she saved Respondent money by moving her 
household furnishings into her San Diego house because she would have been 
entitled To store them at Respondent's expense. She suggests that she was thus 
in compliance with the requirement in the F-15 Handbook that she avoid 
unnecessary expenses {Finding 1 1). The purpose of the temporary quarters 
allowance is to defray lodging, meal, and incidental expenses associated with 
being in temporary housing. That under different facts Respondent's cost of 
Petitioner's relocation might have been less is irrelevant. 

Respondent's Right to Reco ver the Temporary Quarters Allowance 



15 



Petitioner argues that the F-15 Handbook and her Relocation Agreement 
allow Respondent to recover the benefit in only two situations; (1 ) if she farled to 
relocate or (2) if she failed to stay in the new position for 12 months (Findings 9, 
10). Since she met both of those requirements, she contends there is no basis 
for requiring her to repay the temporary quarters allowance she received 
Specific reference to two situations in which the employee may be 
required to repay relocation benefits does not preclude Respondent's recovery 
where, as here. Petitioner was not entitled to the temporary quarters allowance 
under Postal Service regulations. As the benefit was paid to her erroneously, 
she acquired no right to keep the funds. See DiSilvestro v. United States, 405 
F.2d 150, 155 (2d Cir. 1968), Accordingly, Petitioner is indebted to Respondent 
in the amount of the erroneously paid relocation benefit. See Raymond J. 
Voisine, P.S. Docket No. DCA 95-22 (March 21, 1995). 

Respondent's Withh olding of Funds Owed Petitinngr 
Petitioner complains that Respondent failed to advise her of her right to 
petition for a hearing under 39 C.F.R. Part 966, Rules of Practice in Proceedings 
Relative to Administrative Offsets Initiated against Former Employees of the 
Postal Sen/ice, before withholding her pay-for-performance bonus and deducting 
from her May 1, 2011 annuity payment (Findings 31-40). Respondent's 
administrative offset regulations contemplate that an action to collect for a debt 
attributed to a former employee will be initiated by a demand from the Eagan 
Accounting Service Center offering an opportunity for the former employee to 
obtain reconsideration by her former installation head. 39 C.F.R. §966.4. In this 
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case, (he claim for reimbursement of the temporary quarters allowance was 

initiated by Petitioner's former manager, but it did offer her an opportunity for 

reconsideration (Finding 28). Petitioner requested and received reconsideration 

of the alleged debt; her former manager denied her claim of entitlement to the 

temporary quarters allowance and advised her of her right to file a petition to 

challenge the involuntary collection under the applicable rules of Part 966 

(Finding 29, 31). Petitioner timely filed a petition for a hearing {Finding $5). 

Respondent initiated withholding from Petitioner's annuity in violation of 39 

C.F.R. §966.5, which provides that a timely filed petition stays further collection 

action, but such withholdings have been refunded to Petitioner (Findings 34. 3d, 
39, 40). 

In this proceeding, Petitioner submitted documents in support of her 
position, and an oral hearing was held in which she and other witnesses she 
requested testified. She had an opportunity to confront and cross examine 
Respondent's witnesses. She was provided copies of the documents 
Respondent relied on as a basis for the claimed debt. After being provided a 
copy of the transcript, both parties submitted written argument and 
supplementary evidence. This process provided a fair and reasonable 
opportunity for Petitioner to challenge the debt claimed by Respondent. 

The withholdings improperly made after this matter was docketed (but now 
refunded) did not prejudice her ability to challenge the debt at issue and do not 
provide a basis for relieving her of all or part of the debt. 

Other Federal ReJocation Decisions 
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The Civilian Board of Contract Appeals ("CBCA") considers relocation 

issues for federal employees other than Postal Service employees, applying the 

Federal Travel Regulation ("FTR"). In determining whether a relocating 

employee occupies temporary quarters, entitling her to a temporary quarters 

allowance, the FTR provides: 

In determining whether quarters are temporary, the agency should 
consider factors such as the duration of the lease, movement of 
household effects into the quarters, the type of quarters, the employee's 
expressions of intent, attempts to secure a permanent dwelling, and the 
length of time the employee occupies the quarters. 

41 CFR 302-5.305. 

Petitioner argues that she should be entitled to the temporary quarters 
allowance because she always intended that her San Dfego house would be a 
temporary residence, citing a number of CBCA decisions. She points out that 
throughout the two-and-one-half years of her occupancy she continued to look 
for other houses to buy (Finding 21) as evidence that she considered the San 
Diego house only a temporary residence. 

Respondent argues correctly that the FTR does not apply to the Postal 
Service, 39 U.S.C. §410, and that the F-15 Handbook governs Petitioner's 
relocation. Accordingly, other agency decisions addressing relocation under the 
FTR are not binding in this proceeding, although their reasoning may have some 
helpful application in resolving Postal Service relocation issues. Nevertheless, I 
am not persuaded that applying the FTR standards would result in a different 
outcome in this case. 
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In Juan G. Bemal, CBCA 1648-RELO. December 3, 2009. an employee 
was found not entitled to a temporary quarters allowance because he had 
entered a lease for one year with no provision for breaking it early, had received 
all of his household furnishings when he moved in, and at the time the claim was 
under consideration he had been in the leased house for 9 months. Here 
Petitioner moved into a house she owned, received all her household furnishings 
when she moved in> and stayed in the house for two-and-one-half years. 
Petitioner's simple expressions of intent to occupy the San Diego house 
temporarily in the face of actions to the contrary will not suffice to prove the 
lodging temporary. Id 7 

In a decision by the General Services Administration Board of Contract 
Appeals, which decided reJocation claim cases before the 2007 creation of the 
CBCA, the judge addressed a claim for the meals and incidentals portion of a 
temporary quarters allowance of a relocating employee who moved into a 
furnished home he owned at the new duty station. The judge noted that the 
temporary quarters allowance serves to reimburse an employee reasonably and 
equitably for subsistence expenses incurred when it is necessary for the 
employee to occupy temporary lodging and denied the claim; "Because [the 
employee] occupied his own residence at the new duty station immediately upon 
reporting for duty, and had furnishings available for his use, he was never eligible 

Additionally, a commenl Petitioner made in the course of looking for another house undercuts 
her insistence that she intended the San Diego house to be a temporary residence while she 
searched for another house to be her permanent residence. In an email communication with a 
friend regarding her search for a house in 2009, Petitioner commented, "I have no problem 
rehabbing if the payback is worth it. Depending on the property, I would live in it (rent out my 
place), rent it or resell . .," (Finding 21, fn. 2). This suggests an investment motivation rather 
than an overriding interest in finding a permanent residence. 
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to receive [a temporary quarters allowance]." Donald D. Fithian, Jr., GS8CA No. 
16712-RELO, 06-1 BCA TT 33.204. 

Petitioner's claim of entitlement to a temporary quarters allowance would 
likely fare no better under the FTR standard. 

Conclusion 

The Petition is denied. Respondent is entitled to recover the amount of 
the temporary quarters allowance. $12,938. It may retain the funds previously 
collected ($5,148.76 (Finding 41)) and recover the uncollected amount. 
$7,789.24, by offset against moneys owed Petitioner, including her retirement 
annuity. 

Norman D. Menegat 
Administrative Judge 
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In the Matter of the Petition by 
February 8,2012 
JACQUELYN M.DANIEL 
DCA 11-342 

APPEARANCE FOR PETITIONER: 
Jacquelyn M. Daniel 

APPEARANCE FOR RESPONDENT: 
Mayon M. Sespene 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner, Jacquelyn Daniel, filed a Debt Collection Act Petition on 
December 19. 201 1 Respondent, United States Postal Service, sought to 
collect from Petitioner a debt in the amount of $226.14 alleging that Petitioner 
received a salary overpayment in the pay periods encompassing the dates 
between December 18, 2000, through December 31. 2000. A Notice of 
Involuntary Administrative Salary Offsets was issued by Respondent on 
December 8, 201 1 . The Debt Collection Act Petition was timely filed. 

On January 6, 2012. Respondent filed an Answer to the Debt Collection 
Act Petition in which Respondent cited the "3 year write off rule (sic)" 
(Respondent's Exhibits 1 and 2). The Three Year Policy, dated April 29, 2002, 
states that the Accounting Service Center would no longer establish account 
receivables on salary overpayments "applicable to administrative errors" that 
occurred "three or more years prior to the time the error was corrected." 
Respondent's Exh. 1 ; see also, Nancy Petitti. P.S. Docket No. DCA 09-449 (April 
30, 201 0)("Three Year Policy" applied to outstanding salary overpayment to 



relieve Petitioner of otherwise valid debt). In recognition of the Three Year 
Policy, Respondent stated in its Answer that "the agency will rescind the 'Notice 
of Involuntary Administrative Salary Offsets' for the invoice #701540792 in the 
amount of $226.14, and absolve the claimant of the debt" 

As Respondent admits applicability of the Three Year Policy to this debt. 
Petitioner is entitled to entry of judgment in her favor. 1 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. 



James G. Gilbert 

Chief Administrative Law Judge 



m a telephone conference on January 30, 2012, Respondent's representative reiterated the 

position of the Postal Service that the debt at issue will not be collected under the Three Year 
Policy. 
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In the Matter of the Petition by 

February 15, 2012 

TIMOTHY L HUDSON 

P S. Docket No DCA 1 1-204 

APPEARANCE FOR PETITIONER: 
Timothy L. Hudson 

APPEARANCE FOR RESPONDENT: 
Deborah Kelly-Brown 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner. Timothy L. Hudson, filed a Petition for a hearing under the Debt 
Collection Act of 1982 after receiving a Notice of Involuntary Administrative Salary 
Offsets dated June 8, 2011, from Respondent, United States Postal Service. The 
Notice stated Respondent's intention to withhold $6,769.64 from Petitioner's salary 
to recover Petitioner's portion of Federal Employees Health Benefits (FEHB) 
premiums for pay periods 7/2004 through 23/2007. 

FINDINGS OF FACT 

1. Petitioner, an employee at Respondent's Delaware Processing and 
Distribution Center, was injured on the job in October 2002. After a time, the Office 
of Workers' Compensation Programs (OWCP) in the Department of Labor (DOL) 
began to pay his salary. OWCP deducted Petitioner's portion of his FEHB premiums 
from his salary payments. 1 (Petitioner's Supplement). 



1 At about the time Petitioner returned to work, there apparently was some question with regard to 
whether FEH B premi urns had been withheld from the pay he received from OWCP. Some of the 

documents provided by Petitioner relate to this issue, but they are unrelated to the debt alleged in 

connection with the present case - which is for FEHB premiums for the period after he returned to 
work. 



2. Petitioner returned to work and to the Postal Service payroll in March 2004 
(pay period 7/2004). His FEHB enrollment was transferred from OWCP to the 
Postal Service at that time, and Petitioner was informed of the transfer. (Answer, 
Exhibit 1 ; Petitioner's Supplement (February 1 1 , 2004 DOL memo - "Transfer Out of 
OWCP FEHB Enrollment Forms")). 

3. Respondent's usual practice is to pay the entire health insurance premium 
for its covered employees and then to withhold from each employee's pay the 
employee's portion of those premiums. Petitioner had health insurance coverage 
from the time he returned to work through the entire period in question. 2 In the 
absence of contrary evidence, I find that Respondent followed its usual practice in 
this instance and began paying the health insurance premiums for Petitioner when 
he returned to work. However, for reasons unexplained in the record. Respondent 
did not resume withholding Petitioner's portion of the premiums from his pay until 
pay period 24/2007. Thus, from pay period 7/2004 through pay period 23/2007, 
Petitioner's portion of his health insurance premiums was not withheld from his pay. 
(Declaration of R. Warren and attachments thereto; Answer, Exhibit t ; Petitioner's 
Supplement). 

4. Respondent's Accounting Service Center issued Petitioner an invoice, 
dated December 12, 2007, indicating that Petitioner owed $6,769.64 for the 

2 While Respondent's witness testified to this fact in his declaration, it was not ctear from Petitioner's 
initial and supplemental submittals whether he was disputing that position. Therefore, during a 
telephone conference on December 12 201 1, I asked Petitioner whether he was contending that he 
did not have (or believed he did not have) health insurance coverage during the period in question 
At that time, Petitioner indicated that he was unsure and. as a result, it was agreed that he would 
have until January 9, 201 2, to indicate whether he was so contending and. if so. to support his 

contention. Petitioner did not file anything in response. As a result, by Order dated January 18 
2012, the part.es were advised that the record was closed and that processing of this case would 
proceed on the assumption that Petitioner was not making this contention. 
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uncollected health insurance premiums (Supplement to Petition). Respondent also 
issued Petitioner a letter of demand, which he received on December 1 9, 2007 
(Answer, Exhibit 4). Petitioner's union filed a grievance on his behalf, which 
grievance was denied at Step 1 in January 2008, and at Step 2 in April 2008 
(Petitioner's Supplement ("Step 1 Grievance Outline Worksheet;" Step 2 Grievance 
Appeal Form; January 2, 2008 memorandum to the office of Senator Carper; April 8. 
2008 letter to APWU Local Trustee)). 

5. Respondent issued Petitioner a Notice of Involuntary Administrative Salary 
Offsets dated June 8, 2011, advising that it intended to offset the same amount 

($6,769.64) from his pay (Petitioner's Supplement). Petitioner filed a timely Petition 
under the Debt Collection Act. 

DECISION 

Regulations governing the FEHB are found in 5 C.F.R. Part 890. Under 5 
C.F.R. §890.502(a)(1), an employee is deemed to incur an indebtedness to the 
United States in any pay period during which enrollment in the FEHB continues but a 
deduction for, or direct payment of, the employee's share of the premium is not 
made. 

Respondent seeks to withhold from Petitioner's pay his portion of the FEHB 
premiums paid by Respondent on his behalf for pay periods 7/2004 through 
23/2007, It is Respondent's initial burden to show that Petitioner was covered under 
the FEHB Program during that time, and that he did not pay his portion of the 
premiums. Anthony Villanueva, P S. Docket No. DCA 10-107 (October 26, 201O); 
Patricia A. McLean, P.S. Docket No. DCA 07-31 (April 30, 2007). 
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As reflected in Finding 3. the record evidence demonstrates that Petitioner 
had FEHB coverage during the time in question, and Petitioner has not disputed that 
conclusion (see footnote 2). Further, Petitioner's pay records demonstrate that no 
health insurance premiums were withheld from his pay during that period. 
Accordingly, Respondent has satisfied its burden. 

In defense, Petitioner's argument primarily appears to be that the Postal 
Service's actions in failing to withhold his premiums from his pay had the effect of 
allowing the debt to accumulate unfairly and that its demand for repayment is 
untimely. He also argues that two of his paystubs led him to believe that his debt 
had been satisfied. 

As this office has repeatedly held, that Petitioner was apparently without fault 
in Respondent's failure to withhold health insurance premiums from his pay does not 
excuse his obligation to pay those premiums. E.g., Anthony Vi/ianueva, P.S. Docket 
No. DCA 10-107 (October 26, 2010); Albert J. Schueren, P.S. Docket No. DCA 03- 
102 (June 12. 2003); Shon C Hogans, P.S. Docket Mo. DCA 00-17 (April 7 2000). 
Petitioner's indebtedness is established by the FEHB regulation cited above. 
Petitioner has not alleged that he did not have FEHB coverage from pay period 
7/2004 through pay period 23/2007, and has not alleged that he paid his portion of 
the applicable premiums. He also has not questioned Respondent's calculation of 
the amount due. 

With regard to Petitioner's claim that his pay stubs reflect that this debt has 
been satisfied, he has not identified the pay stubs he is referring to. While there are 
numerous pay stubs in the record, none appears to support Petitioner's claim. 
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Accordingly, the Petition is denied. Respondent may collect $6,769.64 from 
Petitioner's pay. 3 



David I. Brochstein 
Administrative Judge 



r^Z^fJH reminded that the "15 percent of disposable pay' rate of recovery set out in the Detr 
Collection Act IS a maximum The parties are free to negotiate a different rate. 
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In the Matter of a Mail Dispute 
February 1,2012 
RONALD D. TWOHATCHET 
and 

BRUCE DEAN POOLAW 
MD 11-264 

APPEARANCE FOR DISPUTANT 
Amos E. Black III, Esq. 

APPEARANCE FOR DISPUTANT 
C. W. Bill Morgan, Esq. 

POSTAL SERVICE DECISION 

On December 5, 201 1 , an Initial Decision was issued in which an 
Administrative Judge determined that mail addressed to the Kiowa Tribe of 
Oklahoma at P.O. Box 369, Carnegie. OK 73015-0369, should be delivered as 
directed by Disputant Ronald D Twohatchet. Disputant Bruce Dean Poolaw has 
filed an appeal from the Initial Decision. Mr. Twohatchet opposes the appeal. 

On appeal, Mr. Poolaw argues the Kiowa Hearing Board Ordinance 
(Ordinance), which requires all five Hearing Board members be present to 
determine whether sufficient evidence justifies a recall election, was erroneously 
relied on by the Administrative Judge. Mr. Poolaw argues that the Hearing Board 
Ordinance is invalid because it was not approved by the Assistant Secretary for 
Indian Affairs or his authorized representative as required under Section 2(g) of 
Article 5 of the Kiowa Constitution. 1 If the Ordinance is invalid, then the judge's 



1 Article 5, Section 2(g) of Ihe Kiowa Constitution reads 



determination that the recall election was not authorized because the Hearing 
Board decided the appeal of the Business Committee's decision to refer the 
recall proposal with less than five members present was incorrect. 

The record does not support Mr. Poolaw's argument, and he has not 
shown that the Initial Decision is clearly erroneous or that any other grounds exist 
for the Judicial Officer to exercise his discretion to grant review of the Initial 
Decision. There is no evidence that the Kiowa Business Committee ever sought 
the approval of the Assistant Secretary of Indian Affairs when passing ordinances 
or otherwise enacting tribal law. Accordingly, the Hearing Board Ordinance is 
found to be binding, and the finding that the Hearing Board's decision on the 
recall appeal was invalid under that Ordinance was correct, 2 

Since the Judicial Officer has determined he will not exercise his 
discretion to grant review of the Initial Decision, the Initial Decision is the final 
agency decision as provided in 39 C.F.R. § 965.12. 

The parties are reminded that this decision determines only the right to 
delivery of the mail in dispute not the ownership of the mail. If either party 
receives mail intended for the other, that party is responsible for forwarding such 
mail to the intended recipient. 

Section 2. The Kiowa Business Committee shall be empowered to take 
necessary action on the following:.. . 

(g) To promulgate and enforce ordinances and codes governing law and 
order to protect the peace, health, safety and general welfare, on land 
determined to be within tribal jurisdiction subject to the approval of the Assistant 
Secretary tor Indian Affairs or his authorized representative 

2 Mr. Poolaw also argues that the Administrative Judge misinterpreted the section of the Kiowa 
Constitution regarding filling vacancies on the Kiowa Business Committee. Based on the finding 
that the recall election was invalid, it is not necessary to address this argument. 



William A. Cam 
Judicial Officer 



February 1, 2012 

TO THE POSTMASTER AT: 
AMADARKO, OK 73005-9998 
RE: The Mail Dispute Between 
RONALD D. TWOHATCHET 

and 

BRUCE DEAN POOLAW 
MD 1 1 -264 

All mail, currently being held or hereafter received, addressed to the 
Kiowa Tribe of Oklahoma at P.O. Box Carnegie, OK 7301 5-0369, is to be 
delivered as directed by Ronald D. Twohatchet. 



William A. Campbell 
Judicial Officer 



In the Matter of the Petition by 

November 17, 2011 

DEBRA ANN HAWKINS 

P S. Docket No. AO 11-243 

APPEARANCE FOR DISPUTANT 
DEBRA ANN HAWKINS: 

APPEARANCE FOR DISPUTANT 
PANDORA DAVIS: 

INITIAL DECISION 

On October 6, 2011 , I issued an Order to Show Cause in this matter. In that 
Order I noted that although Respondent filed a Notice of Appearance on August 
22, 2011, no Answer had been filed in this case. In that Order I gave 
Respondent until October 14, 2011, to file an Answer and explain the delay. A 
review of Postal Service records indicates that the Order to Show Cause was 
received by Respondent on October 14. 201 1 . Respondent did not respond to 
the Order to Show Cause, nor did Respondent request additional time to do so. 
Respondent is in default in this case. 

Accordingly, Petitioner is entitled to judgment in her favor. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt of 
$39,539 by administrative offset. 

James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 

March 15,2012 

DOLORES P. LOPEZ 

P.S. Docket No. DCA 11-263 

APPEARANCE FOR PETITIONER: 
Dolores P. Lopez 
T.J. Amos 

APPEARANCE FOR RESPONDENT: 
Sheila Shannon 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner, Dolores Lopez, filed a Petition for Hearing on August 31, 2011. 
Respondent, United States Postal Service, sought to collect from Petitioner a 
debt in the amount of $435.06 based upon unpaid health benefit premiums. A 
hearing was conducted on December 22, 201 1, in Dallas, Texas. 1 The following 
findings are based upon the record. 

FINDINGS OF FACT 

1. During pay periods 21/2007 through 05/2008, Respondent did not 
collect Petitioner's portion of her Federal Employee Health Benefit (FEHB) 
premiums by payroll deduction from her salary following Petitioner's return from a 
workers' compensation absence <Tr., p. 23; Respondent's Exh. 13; Petition 
Attachment) 2 

2. Respondent issued a Notice of Involuntary Administrative Salary 
Offsets to Petitioner on August 5, 2011 (Petition attachment). 

1 The undersigned Admi nistrative Law J udge presided via speaker telephon e from the Judicial 

Officer Courtroom in Arlington, Virginia. 

2 Citations to exhibits admitted into the record are abbreviated to "Respondent's Exh." or 
"Petitioner's Exh." Citations to the Transcript are abbreviated to "Tr., p_." 



3. The Debt Collection Act Petition was timely filed. 

DECISION 

This Petition asks me to decide whether Petitioner is responsible for 
payment of her portion of FEHB premiums that Respondent contends it paid on 
behalf of Petitioner after she returned from a workers' compensation absence in 
20O7. Regulations governing FEHB are found in 5 C.F.R. Part 890. Part of the 
cost of an employee s health insurance is paid by the employing agency and the 
remainder of the premium is paid by the employee through payroll deductions 
each pay period. An employee is deemed to incur indebtedness to the United 
States in any pay period during which enrollment in the FEHB continues but a 
deduction for, or direct payment of. the employee's share of the prem ium is not 
made. 5 C.F.R. §890.501 and §890.502. 

Under the Debt Collection Act, the initial burden lies with Respondent to 
establish that a debt exists for which Petitioner is liable. Victor/a Bingham, P.S. 
Docket No. DCA 09-177 (December 7, 2009). In a case involving FEHB 
premiums. Respondent must at least establish that Petitioner was enrolled in 
FEHB during the period in which it seeks the overdue premiums. Michelle 
Campbell, P.S. Docket Nos. DCA 07-21 9 and 07-210 (June 3, 2008)(facts to 
support proof of FEHB coverage include enrollment in FEHB and payments of 
insurance premium); Marcus Carter P.S. Docket No. DCA 08-323 (December 
23, 2008)(Respondent failed to prove enrollment in FEHB during pay period); 
Anthony Viilanueva, P.S. Docket No. DCA 10-107 (October 26, 20 10) (Petitioner 
admitted enrollment in FEHB). 
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Although Respondent submitted a tetter from the Plant Manager dated 
August 11, 2011, in which the Postal Service claims that it paid health benefit 
premiums during this period on Petitioner's behalf, no supporting evidence of this 
payment exists in the record (Respondent's Exh. 8). Also, Respondent did not 
provide any testimonial or documentary evidence to prove that Petitioner was 
covered lay FEHB during the period in which Respondent seeks collection of the 
overdue premiums. Respondent offered no testimony from any witness with 
knowledge of Petitioner s election of FEHB. Mo enrollment form was offered into 
evidence that would tend to suggest Petitioner sought these benefits during this 
timeframe. For her part, Petitioner could not testify to any certainty that she or 
her family used insurance benefits during the period for which payment is sought, 
nor did she recall executing any election form for her FEHB coverage. Thus the 
record lacks sufficient evidence to prove that Petitioner was enrolled in FEHB 
during the pay periods at issue. 3 Accordingly. Respondent has failed to meet its 
initial burden to establish that a debt exists for which Petitioner is liable. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. 



3 While Respondent did submit payroll records to establish that Respondent did not collect 
Petitioner's share of FEHB premium payments during the period in question (Finding 1) the 
threshold burden remains whether Respondent can prove that Petitioner was enrolled during the 
same time period. Payroll records reflecting nonpayment of premium by the employee do not 
prove that Petitioner was covered by FEHB Likewise, the invoice issued to Petitioner dees not 
meet that burden. In Debt Collection Act cases, we have long held that existence of an invoice 
creating the debt is insufficient to prove the debt Eugene B Martey j r P S Docket No AO01- 
35 (I. p. August 6. 2001), finalized. (Order September 25. 2001 )(an -nvoice "is insufficient to 
establish the amount or the existence of a valid debt owed by Petitioner to the Postal Service")- 
eien Patterson, PS. Docket No. AO 05-62 (I.D. July 26. 2005). affd. (P S D October 6 
2005)("invoices are not sufficient to prove the amount alleged"); Victoria Bingham, P.S. Docket 
Mo. DCA 09-177 (December 7. 2009)(existence of invoice does not prove the debt). 
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James G. Gilbert 

Chief Administrative Law Judge 
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In the Matter of the Petition by 

March 8,2012 

MALVIN W. HARMON 

P S. Docket No. DCA 11-326 

APPEARANCE FOR PETITIONER: 
Harvey G. Orr 

APPEARANCE FOR RESPONDENT: 
Ms. Sharon Keels 

FINAL DECISION UN DER THE DEBT COLLECTION ACT OF 1982 

In a telephone conference conducted on March 8, 2012, Respondent 
admitted that the debt of S9,053.60 that was the subject of this Debt Collection 
Act Petition was the result of an administrative error and that Petitioner is not 
liable for the debt. Order and Memorandum of Telephone Conference dated 
March 8, 2012. 

During the pendency of this matter, Respondent collected from Petitioner 
$1 ,264.30 as an offset against this debt. Respondent shall refund the sum of 
$1,264.30 to Petitioner. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. Respondent shall refund the sum of 
$1,264.30 to Petitioner within thirty (30) days of the date of this Order. 



James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 

March 6, 2012 

PORTIA C. HARGROVE 

P.S. Docket No. DCA 12-17 

APPEARANCE FOR PETITIONER: 
Portia C. Hargrove 

APPEARANCE FOR RESPONDENT: 
Dorothy J. Bush 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Respondent, U.S. Postal Service, issued a Notice of Involuntary 
Administrative Salary Offsets, dated December 27, 201 1, to Petitioner, Portia C. 
Hargrove. Respondent's Notice determined that Petitioner owed it a $58.85 debt 
and that it intended to offset that debt against Petitioner's salary. 

In an undated document which was received in this office and docketed on 
January 9, 2012, Petitioner filed a Petition for hearing under the Debt Collection 
Act. contesting liability for the alleged debt. The Notice of Docketing of Petition 
req uired Respondent to file its answer by J anuary 27, 201 2 , Respondent's 
representative received the Notice of Docketing on January 17, 2012. 
Respondent did not respond. 

Accordingly, on February 7, 2012. I issued an Order to Show Cause. That 
Order explained that Respondent had neither filed its answer nor requested an 
extension of time in which to do so. The Order directed Respondent to file the 
required answer so that I receive it no later than February 21, 2012, or show 
cause by that date why it is unable to do so. I specifically warned Respondent 



that its failure to file its answer or show cause by that date would result in my 
granting this Petition without further notice. 

Respondent's representative received the Order to Show Cause on 
February 10, 2012. Respondent did not respond a& required, and has filed 
nothing in this case. 

Accordingly, I find Respondent to be in default. Respondent is prohibited 
from collecting from Petitioner the alleged S58.85 debt at issue by involuntary 
administrative salary offsets. 

The Petition is GRANTED. 

Gary E. Shapiro 
Administrative Judge 
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In the Matter of the Petition by 

March 7, 2012 

MICHAEL W. ERVIN 

PS Docket No. DCA 12-24 

APPEARANCE FOR PETITIONER: 
Charles Scialla 

APPEARANCE FOR RESPONDENT: 
Jesse Landy Vargas 

FINAL DECISION U NDER THE DEBT COLLECTION ACT OF 1982 

Petitioner, Mfchael W. Ervin filed a Petition for a hearing under the Debt 
Collection Act of 1982 after receiving a Notice of Involuntary Administrative Salary 
Offsets, dated January 8, 2012, from Respondent, United States Postal Service. In 
its Answer to the Petition, Respondent stated that it would withdraw its request for, 
and clear Petitioner's liability for payment of $2,880.00, which was the amount 
sought in the January 8, 2012 Notice. 

By Order dated February 1 4, 201 2, the parties were advised that a Final 
Decision would be issued in Petitioner's favor unless either party objected and 
showed cause why this should not be done. Neither party having objected within the 
time allowed, the Petition is granted. Respondent may not withhold $2,880.00 from 
Petitioner's pay on an involuntary basis. 



David I. Brochstein 
Administrative Judge 



March 14, 2012 

In the Matter of a Mail Dispute Between 

TERRY BLASINGAME 

and 

MICHELLE BLAIN 
MD 12-58 

APPEARANCE FOR DISPUTANT 
Terry Blasingaine: 

APPEARANCE FOR DISPUTANT 
Michelle Blair: 

INITIAL DECISION 

The disputants contest mail addressed to Lake Arrowhead Village 
Pharmacy, P.O. Box 2945, Lake Arrowhead, CA 92352-2945. Disputant Michelle 
Blain a/k/a Michelle Dresser a/k/a Michelle Blain Dresser, bases her claim on her 
ownership of the pharmacy while Disputant Terry Blasingame bases her clajm on 
being its pharmacist-in-charge. 

The Judicial Officer has directed the Lake Arrowhead Postmaster to hold 
the mail pending resolution of this mail dispute. I recommend that the Judicial 
Officer direct the postmaster to release the mail and deliver future mail 
addressed to Lake Arrowhead Village Pharmacy to Disputant Blain, or as she 
directs. 



FINDINGS OP FACT 

1 . The Lake Arrowhead Village Pharmacy is a California corporation 

owned by Disputant Blain, who is also its president (February 26 and 28. 2012 

Declarations of Disputant Blain; February 26, 2012 Blain Declaration 

attachments; Disputant Blain's Exhibits 4, 7 to submission to Postal Service 
Counsel). 

2. While the pharmacy is located at 28200 Highway 189, Lake 
Arrowhead. California, it receives mail at Post Office Box 2945. Lake Arrowhead, 
California {Attachments to February 26, 2012 Blain Declaration; Disputant Blain's 
attachments to submission to Postal Service Counsel). In 2002, this post office 
box was opened by Ms. Blain, and she has been identified as the authorized 
recipient of the mail at the post office box since that time (February 26. 2012 
Blain Declaration at p. 1 ; February 28, 2012 Blain Declaration). 

3. Amidst a variety of investigations by various governmental entities 
regarding alleged wrongdoing associated with the pharmacy, in June 201 1 , Ms. 
Blain hired Ms. Blasrngame as an employee to work as the pharmacy's 
pharmacist-in-charge (February 26, 2012 Blain Declaration at p. 2; Disputant 
Blain's Exhibits 6-7 to submission to Postal Service Counsel; Blasingame 
Declaration at p. 1). 

4 The pharmacy's bank account identifies Ms. Bfain as its owner and 
president, and she has been paying bills of the pharmacy from its corporate bank 
account (February 26. 2012 Blain Declaration Exhibit 2; Disputant Blain's Exhibit 
5 to submission to Postal Service Counsel). 



5, In August 201 1 , Ms. Blasingame entered into an agreement with 
Ms. Blain to purchase the pharmacy, and unidentified sales proceeds have been 
held in escrow (Attachment to March 6, 2012 letterfrorn Postal Service Counsel, 
submitted by Disputant Blasingame). However the sale of the pharmacy has 
never been completed and Ms. Blain has requested that the escrow be cancelled 
(Blain Declaration at p. 1-2; Disputant Blain's Exhibits 3-5 to submission to Postal 
Service Counsel; Blasingame Declaration at p. 1). 

6. In anticipation of purchasing the pharmacy, Ms. Blasingame spent 
considerable money paying back rent and renovating the pharmacy, and became 
personally responsible to ensure payments to a drug manufacturer and to the 
pharmacy's lessor for its lease payments (Blasingame Declaration at p. 1). Ms. 
Blasingame has been operating the pharmacy as pharmacist-in-charge 




Accordingly, the Petition is denied. Respondent may collect $6,769.64 from 
Petitioner's pay 3 

David I. Brochstein 
Administrative Judge 



3 The parties are reminded that the "15 percent of disposable pay" rate of recovery set out in the Debt 
Collection Act is a maximum. The parties are free to negotiate a different rate. 
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In the Matter of a Mail Dispute 
February 1, 2012 
RONALD D. TWOHATCHET 
and 

BRUCE DEAN POOLAW 
MD 11-264 

APPEARANCE FOR DISPUTANT 
Amos E. Slack III. Esq. 

APPEARANCE FOR DISPUTANT 
C. W. Bill Morgan, Esq. 

POSTAL SERVICE DECISION 

On December 5, 2011, an Initial Decision was issued in which an 
Administrative Judge determined that mail addressed to the Kiowa Tribe of 
Oklahoma at P.O. Box 369, Carnegie, OK 7301 5-0369, should be delivered as 
directed by Disputant Ronald D. Twohatchet. Disputant Bruce Dean Poolawhas 
filed an appeal from the Initial Decision- Mr. Twohatchet opposes the appeal. 

On appeal, Mr. Poolaw argues the Kiowa Hearing Board Ordinance 
(Ordinance), which requires all five Hearing Board members be present to 
determine whether sufficient evidence justifies a recall election, was erroneously 
relied on by the Administrative Judge. Mr. Poolaw argues that the Hearing Board 
Ordinance is invalid because it was not approved by the Assistant Secretary for 
Indian Affairs or his authorized representative as required under Section 2(g) of 
Article 5 of the Kiowa Constitution. 1 If the Ordinance is invalid, then the judge's 



1 Article 5. Section 2(g) of the Kiowa Constitution reads 



determination that the recall election was not authorized because the Hearing 
Board decided the appeal of the Business Committee's decision to refer the 
recall proposal with less than five members present was incorrect. 

The record does not support Mr. Poolaw's argument, and he has not 
shown that the Initial Decision is clearly erroneous or that any other grounds exist 
for the Judicial Officer to exercise his discretion to grant review of the Initial 
Decision. There is no evidence that the Kiowa Business Committee ever sought 
the approval of the Assistant Secretary of Indian Affairs when passing ordinances 
or otherwise enacting tribal law. Accordingly, the Hearing Board Ordinance is 
found to be binding, and the finding that the Hearing Board's decision on the 
recall appeal was invalid under that Ordinance was correct. 2 

Since the Judicial Officer has determined he will not exercise his 
discretion to grant review of the Initial Decision, the Initial Decision is the final 
agency decision as provided in 39C.F.R. §965.12. 

The parties are reminded that this decision determines only the right to 
delivery of the mail in dispute not the ownership of the mail. If either party 
receives mail intended for the other, that party is responsible for forwarding such 
-mail to the intended recipient. 

Section 2 The Kiowa Business Committee shall be empowered to take 
necessary action on the following:.. . 

(g) To promulgate and enforce ordinances and codes governing law and 
order to protect the peace, health, safety and general welfare, on land 
determined to be within tribal jurisdiction subject to the approval of the Assistant 
Secretary for Indian Affairs or his authorized representative. 

2 Mr. Poolaw also argues that the Administrative Judge misinterpreted the section of the Kiowa 
Constitution regarding tilling vacancies on the Kiowa Business Committee. Based on the finding 
that the recall election was invalid, it is not necessary to address this argument 



William A. Campbell 
Judicial Officer 



February 1, 2012 

TO THE POSTMASTER AT: 
ANADARKO, OK 73005-9998 
RE: The Mail Dispute Between 
RONALD D. TWOHATCHET 
and 

BRUCE DEAN POOLAW 
MD 11-264 

All mail, currently being held or hereafter received, addressed to the 
Kiowa Tribe of Oklahoma at P.O. Box 369, Carnegie, OK 73015-0369, is to be 
delivered as directed by Ronald D. Twohatchet. 



William A. Campbell 
Judicial Officer 



In the Matter of the Petition by 

November 17, 2011 

DEBRA ANN HAWKINS 

P.S. Docket No. AO 11-243 

APPEARANCE FOR DISPUTANT 
DEBRA ANN HAWKINS: 

APPEARANCE FOR DISPUTANT 
PANDORA DAVIS: 

INITIAL DECISION 

On October 6, 2011, 1 issued an Order to Show Cause in this matter. In that 
Order I noted that although Respondent filed a Notice of Appearance on August 
22, 201 1 , no Answer had been filed in this case. In that Order I gave 
Respondent until October 14, 201 1 , to file an Answer and explain the delay. A 
review of Postal Service records indicates that the Order to Show Cause was 
received by Respondent on October 14, 2011. Respondent did not respond to 
the Order to Show Cause, nor did Respondent request additional time to do so. 
Respondent is in default in this case- 
Accordingly, Petitioner is entitled to judgment in her favor. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt of 
539.539 by administrative offset. 

James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 

March 15, 2012 

DOLORES P. LOPEZ 

P.S. Docket No. DC A 11-263 

APPEARANCE FOR PETITIONER: 
Dolores P. Lopez 
T.J. Amos 

APPEARANCE FOR RESPONDENT: 
Sheila Shannon 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner, Dolores Lopez, filed a Petition for Hearing on August 31, 2011. 
Respondent. United States Postal Service, sought to collect from Petitioner a 
debt in the amount of S435.06 based upon unpaid health benefit premiums A 
hearing was conducted on December 22, 2011, in Dallas. Texas.' The following 
findings are based upon the record. 

FINDINGS OF FACT 

1. During pay periods 21/2007 through 05/2008, Respondent did not 
collect Petitioner's portion of hier Federal Employee Health Benefit (FEHB) 
premiums by payroll deduction from her salary following Petitioner's return from a 
workers' compensation absence (Tr., p. 23: Respondent's Exh. 13; Petition 
Attachment)* 

2. Respondent issued a Notice of Involuntary Administrative Salary 
Offsets to Petitioner on August 5, 2011 (Petition attachment). 

1 The undersigned Administrative Law Judge presided via speaker telephone from the Judicial 
Officer Courtroom In Arlington, Virginia. 

2 Citations to exhibits admitted into the record are abbreviated to "Respondent's Exh " or 
"Petitioner's Exh.' Citations to the Transcript are abbreviated to "Tr., p_." 



3. The Debt Collection Act Petition was timely filed. 

DECISION 

This Petition asks me to decide whether Petitioner is responsible for 
payment of her portion of FEHB premiums that Respondent contends it paid on 
behalf of Petitioner after she returned from a workers' compensation absence in 
2007. Regulations governing FEHB are found in 5 G.F.R, Part 890. Part of the 
cost of an employee's health insurance is paid by the employing agency and the 
remainder of the premium is paid by the employee through payroll deductions 
each pay period. An employee is deemed to incur indebtedness to the United 
States in any pay period during which enrollment in the FEHB continues but a 
deduction for, or direct payment of, the employee's share of the premium, is not 
made. 5 C.F.R. §890.501 and §890.502. 

Under the Debt Collection Act, the initial burden lies with Respondent to 
establish that a debt exists for which Petitioner is liable. Victoria Bingham, P.S. 
Docket No. DCA 09-177 (December 7, 2009). In a case involving FEHB 
premiums, Respondent must at least establish that Petitioner was enrolled in 
FEHB during the period in which it seeks the overdue premiums. Michelfe 
Campbell, P.S. Docket Nos. DCA 07-219 and 07-210 (June 3, 2008)(facts to 
support proof of FEHB coverage include enrollment in FEHB and payments of 
insurance premium); Marcus Carter, P.S. Docket No. DCA 08-323 (December 
23, 2008)(Respondent failed to prove enrollment in FEHB during pay period); 
Anthony Villanueva^ P.S. Docket No. DCA 10-107 (October 26, 2010)(Petitioner 
admitted enrollment in FEHB). 
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Although Respondent submitted a letter from the Plant Manager dated 
August 11 , 2011, in which the Postal Service claims that it paid health benefit 
premiums during this period on Petitioner's behalf, no supporting evidence of this 
payment exists in the record (Respondent's Exh. 8). Also, Respondent did not 
provide any testimonial or documentary evidence to prove that Petitioner was 
covered by FEHB during the period in which Respondent seeks collection of the 
overdue premiums. Respondent offered no testimony from any witness with 
knowledge of Petitioner's election of FEHB. No enrollment form was offered into 
evidence that would tend to suggest Petitioner sought these benefits during this 
timeframe. For her pant, Petitioner could not testify to any certainty that she or 
her family used insurance benefits during the period for which payment is sought, 
nor did she recall executing any election form for her FEHB coverage. Thus the 
record lacks sufficient evidence to prove that Petitioner was enrolled in FEHB 
during the pay periods at issue. 3 Accordingly, Respondent has failed to meet its 
initial burden to establish that a debt exists for which Petitioner is liable. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. 



While Respondent did submit payroll records to establish that Respondent did not collect 
Petitioners share of FEHB premium payments during the period in question (Finding 1), the 
threshold burden remains whether Respondent can prove that Petitioner was enrolled during the 
same time penod Payroll records reflecting nonpayment of premium by the employee do not 
prove that Petitioner was covered by FEHB Likewise, the invoice issued to Petitioner dees not 
meet that burden. In Debt Collection Act cases, we have long held that existence of an invoice 
creating the debt is insufficient to prove the debt Eugene B Mariey. Jr, PS. Docket No. AO 01 - 
35 (I.D. August 6, 2001), finalized, (Order September 25. 2001 J(an invoice 'is insufficient to 
establish the amount or the existence of a valid debt owed by Petitioner to the Postal Service')- 

Glen Patterson. P S Docket No. AO 05-62 (ID. July 26, 2005), affd. (P.S.D. October 6. 

2005)(*mvotces are not sufficient to prove the amount alleged"); Victoria Bingham, P S. Docket 
No. DCA 09-177 {December 7, 2009)(existence of invoice does not prove the debt). 
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James G. Gilbert 

Chief Administrative Law Judge 
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In the Matter of the Petition by 

March 8, 2012 

MALVIN W. HARMON 

P.S. Docket No. DC A 1 1-326 

APPEARANCE FOR PETITIONER: 
Harvey G. Orr 

APPEARANCE FOR RESPONDENT: 
Ms. Sharon Keels 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

In a telephone conference conducted on March 8, 2012, Respondent 
admitted that 1he debt of S9.053.S0 that was the subject of this Debt Collection 
Act Petition was the result of an administrative error and that Petitioner is not 
liable for the debt. Order and Memorandum of Telephone Conference dated 
March 8, 2012. 

During the pendency of this matter. Respondent collected from Petitioner 
$1 ,264.30 as an offset against this debt. Respondent shall refund the sum of 
$1,264.30 to Petitioner. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. Respondent shall refund the sum of 
$1 .264. 30 to Petitioner within thirty (30) days of the date of this Order. 



James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 

March 6, 2012 

PORTIA C. HARGROVE 

P.S. Docket No. DCA12-17 

APPEARANCE FOR PETITIONER: 
Portia C. Hargrove 

APPEARANCE FOR RESPONDENT: 
Dorothy J. Bush 

FINAL DECISION UNDE R THE DEBT COLLECTION ACT OF 1982 

Respondent, U.S. Postal Service, issued a Notice of Involuntary 
Administrative Salary Offsets, dated December 27, 2011 , to Petitioner, Portia C. 
Hargrove. Respondent's Notice determined that Petitioner owed it a $58.85 debt 
and that it intended to offset that debt against Petitioner's salary. 

In an undated document which was received in this office and docketed on 
January 9, 2012, Petitioner filed a Petition for hearing under the Debt Collection 
Act, contesting liability for the alleged debt. The Notice of Docketing of Petition 
required Respondent to file its answer by January 27, 2012. Respondent's 
representative received the Notice of Docketing on January 17, 2012. 
Respondent did not respond. 

Accordingly, on February 7, 2012. 1 issued an Orderto Show Cause. That 
Order explained that Respondent had neither filed its answer nor requested an 
extension of time in which to do so. The Order directed Respondent to file the 
required answer so that I receive it no later than February 21 ,2012, or show 
cause by that date why ft is unable to do so. I specifically warned Respondent 



that its failure to file its answer or show cause by that date would result in my 
granting this Petition without further notice. 

Respondent's representative received the Order to Show Cause on 
February 10. 2012. Respondent did not respond as required, and has filed 
nothing in this case. 

Accordingly, I find Respondent to be in default. Respondent is prohibited 
from collecting from Petitioner the alleged $58.85 debt at issue by involuntary 
administrative salary offsets. 

The Petition is GRANTED. 

Gary E. Shapiro 
Administrative Judge 
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In the Matter of the Petition by 

March 7, 2012 

MICHAEL W. ERVIN 

PS. Docket No. DCA 12-24 

APPEARANCE FOR PETITIONER: 
Charles Scialla 

APPEARANCE FOR RESPONDENT:, 
Jesse Landy Vargas 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner, Michael W. Ervin filed a Petition for a hearing under the Debt 
Collection Act of 1982 after receiving a Notice of Involuntary Administrative Salary 
Offsets, dated January 8, 2012. from Respondent, United States Postal Service. In 
its Answer to the Petition, Respondent stated that it would withdraw its request for, 
and clear Petitioner's liability for, payment of $2,880.00, which was the amount 
sought in the January 8, 2012 Notice. 

By Order dated February 1 4, 201 2. the parties were advised that a Final 
Decision would be issued in Petitioner's favor unless either party objected and 
showed cause why this should not be done. Neither party having objected within the 
time allowed, the Petition is granted. Respondent may not withhold $2,880.00 from 
Petitioners pay on an involuntary basis. 



David I. Brochstein 
Administrative Judge 



March 14, 2012 

In the Matter of a Mail Dispute Between 

TERRY BLASINGAME 

and 

MICHELLE BLAIN 
MD 12-58 

APPEARANCE FOR DISPUTANT 
Terry Blasingame: 

APPEARANCE FOR DISPUTANT 
Michelle Blain: 

INITIAL DECISION 

The disputants contest mail addressed to Lake Arrowhead Village 
Pharmacy, P.O. Box 2945, Lake Arrowhead. CA 92352-2945. Disputant Michelle 
Blain a/k/a Michelle Dresser a/k/a Michelle Blain Dresser, bases her claim on her 
ownership of the pharmacy while Disputant Terry Blasingame bases her claim on 
being its pharmacist-in-charge. 

The Judicial Officer has directed the Lake Arrowhead Postmaster to hold 
the mail pending resolution of this mail dispute. I recommend that the Judicial 
Officer direct the postmaster to release the mail and deliver future mail 
addressed to Lake Arrowhead Village Pharmacy to Disputant Blain. or as she 
directs. 



FINDINGS OF FACT 

1. The Lake Arrowhead Village Pharmacy is a California corporation 
owned by Disputant Blain, who is also its president (February 26 and 28. 2012 
Declarations of Disputant Blain; February 26, 2012 Blain Declaration 
attachments; Disputant Blain's Exhibits 4, 7 to submission to Postal Service 
Counsel). 

2. While the pharmacy is located at 28200 Highway 189, Lake 
Arrowhead, California, it receives mail at Post Office Box 2945. Lake Arrowhead. 
California (Attachments to February 26, 2012 Blain Declaration; Disputant Blain's 
attachments to submission to Postal Service Counsel). In 2002, this post office 
box was opened by Ms. Blain, and she has been identified as the authorized 
recipient of the mail at the post office box since that time (February 26. 2012 
Blain Declaration at p. 1 ; February 28, 2012 Blain Declaration). 

3. Amidst a variety of investigations by various governmental entities 
regarding alleged wrongdoing associated with the pharmacy, in June 201 1 . Ms. 
Blain hired Ms. Blasingame as an employee to work as the pharmacy's 
pharmacist-in-charge (February 26, 2012 Blain Declaration at p. 2; Disputant 
Blain's Exhibits 6-7 to submission to Postal Service Counsel; Blasingame 
Declaration at p. 1). 

4. The pharmacy's bank account identifies Ms. Blain as its owner and 
president, and she has been paying bills of the pharmacy from its corporate bank 
account (February 26. 2012 Blain Declaration Exhibit 2; Disputant Blain's Exhibit 
5 to submission to Postal Service Counsel). 



5. In August 2011, Ms. Blasingame entered into an agreement with 
Ms. Blain to purchase the pharmacy, and unidentified sales proceeds have been 
held in escrow (Attachment to March 6. 2012 letter from Postal Service Counsel, 
submitted by Disputant Blasingame). However the sale of the pharmacy has 
never been completed and Ms. Blain has requested that the escrow be cancelled 
(Blain Declaration at p. 1-2; Disputant Blain's Exhibits 3-5 to submission to Postal 
Service Counsel; Blasingame Declaration at p. 1). 

6. In anticipation of purchasing the pharmacy, Ms. Blasingame spent 
considerable money paying back rent and renovating the pharmacy, and became 
personally responsible to ensure payments to a drug manufacturer and to the 
pharmacy's lessor for its lease payments (Blasingame Declaration at p. 1 ). Ms. 
Blasingame has been operating the pharmacy as pharmacist-in-charge 

i 




Accordingly, the Petition is denied. Respondent may collect $6,769-64 from 
Petitioner's pay. 3 



David L Brocristein 
Administrative Judge 



Accordingly, the Petition is denied. Respondent may collect $6,769 64 from 
Petitioner's pay 3 

David I. Brochstein 
Administrative Judge 



The parties are reminded that the "1 5 percent of disposable pay" rate of recovery set out in the Debt 
Collection Act is a maximum. The parties are free to negotiate a different rate. 



In the Matter of a Mail Dispute 
February 1,2012 
RONALD D. TWO HATCHET 
and 

BRUCE DEAN POOLAW 
MD 11-264 

APPEARANCE FOR DISPUTANT 
AmosE. Black III, Esq. 

APPEARANCE FOR DISPUTANT 
C. W. Bill Morgan, Esq. 

POSTAL SERVICE DECISION 

On December 5, 2011, an Initial Decision was issued in which an 
Administrative Judge determined that mail addressed to the Kiowa Tribe of 
Oklahoma at P.O. Box 369, Carnegie, OK 73015-0369, should be delivered as 
directed by Disputant Ronald D. Twohatchet. Disputant Bruce Dean Poolaw has 
filed an appeal from the Initial Decision. Mr. Twohatchet opposes the appeal. 

On appeal, Mr. Poolaw argues the Kiowa Hearing Board Ordinance 
(Ordinance), which requires all five Hearing Board members be present to 
determine whether sufficient evidence justifies a recall election, was erroneously 
relied on by the Administrative Judge. Mr. Poolaw argues that the Hearing Board 
Ordinance is invalid because it was not approved by the Assistant Secretary for 
Indian Affairs or his authorized representative as required under Section 2(g) of 
Article 5 of the Kiowa Constitution. 1 If the Ordinance is invalid, then the judge's 

1 Article 5, Section 2(g) of the Kiowa Constitution reads 



determination that the recall election was not authorized because the Hearing 
Board decided the appeal of the Business Committee's decision to refer the 
recall proposal with less than five members present was incorrect. 

The record does not support Mr Poolaw's argument, and he has not 
shown that the Initial Decision is clearly erroneous or that any other grounds exist 
for the Judicial Officer to exercise his discretion to grant review of the Initial 
Decision. There is no evidence that the Kiowa Business Committee ever sought 
the approval of the Assistant Secretary of Indian Affairs when passing ordinances 
or otherwise enacting tribal law. Accordingly, the Hearing Board Ordinance is 
found to be binding, and the finding that the Hearing Board's decision on the 
recall appeal was invalid under that Ordinance was correct. 2 

Since the Judicial Officer has determined he will not exercise his 
discretion to grant review of the Initial Decision, the Initial Decision is the final 
agency decision as provided in 39 C.F.R. § 965.12. 

The parties are reminded that this decision determines only the right to 
delivery of the mail in dispute not the ownership of the mail. If either party 
receives mail intended for the other, that party is responsible for forwarding such 
mail to the intended recipient. 

Section 2. The Kiowa Business Committee shall be empowered to take 
necessary action on the following;.. . 

(g) To promulgate and enforce ordinances and codes governing lav/ and 
order to protect the peace, health, safety and general welfare, on land 
determined to be within tribal jurisdiction subject to the approval of the Assistant 
Secretary for Indian Affairs cr his authorized representative 

2 Mr. Poolaw also argues that the Administrative Judge misinterpreted the section of the Kiowa 
Constitution regarding filling vacancies on the Kiowa Business Committee. Based on the finding 
that the recall election was invalid, it is not necessary to address this argument. 



William A. Campbell 
Judicial Officer 



February 1, 2012 

TO THE POSTMASTER AT: 
ANADARKO, OK 73005-9998 
RE: The Mail Dispute Between 
RONALD D. TWO HATCHET 
and 

BRUCE DEAN POOLAW 
MD 11-264 

All mail, currently being held or hereafter received, addressed to the 
Kiowa Tribe of Oklahoma at P.O. Box 369, Carnegie, OK 7301 5-0369, is to be 
delivered as directed by Ronald D. Two hatchet. 



William A. Campbell 
Judicial Officer 



In the Matter of the Petition by 

November 17, 2011 

DE BRA ANN HAWKINS 

P.S. Docket No. AO 11-243 

APPEARANCE FOR DISPUTANT 
DEBRA ANN HAWKINS: 

APPEARANCE FOR DISPUTANT 
PANDORA DAVIS: 

IMITIAL DECISION 

On Octobers, 2011, I issued an Order to Show Cause in this matter. In that 
Order I noted that although Respondent filed a Notice of Appearance on August 
22, 2011, no Answer had been filed in this case. In that Order I gave 
Respondent until October 14, 2011, to file an Answer and explain the delay. A 
review of Postal Service records indicates that the Order to Shew Cause was 
received by Respondent on October 14, 2011. Respondent did not respond to 
the Order to Show Cause, nor did Respondent request additional time to do so. 
Respondent is in default in this case. 
Accord ingjy, Petitioner is entitled to judgment in her favor. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt of 
S39,539 by administrative offset. 

James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 

March 15, 2012 

DOLORES P. LOPEZ 

P.S. Docket No. DCA 11-263 

APPEARANCE FOR PETITIONER: 

Dolores P. Lopez 

T.J.Amos 

APPEARANCE FOR RESPONDENT: 
Sheila Shannon 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner. Dolores Lopez, filed a Petition for Hearing on August 31, 2011. 
Respondent. United States Postal Service, sought to collect from Petitioner a 
debt in the amount of $435.06 based upon unpaid health benefit premiums. A 
hearing was conducted on December 22. 201 1 , in Dallas, Texas. 1 The following 
findings are based upon the record. 

FINDINGS OF FACT 

1. During pay periods 21/2007 through 05/2008. Respondent did not 
collect Petitioner's portion of her Federal Employee Health Benefit (FEHB) 
premiums by payroll deduction from her salary following Petitioner's return from a 
workers' compensation absence (Tr., p. 23; Respondent's Exh. 13; Petition 
Attachment) 2 

2. Respondent issued a Notice of Involuntary Administrative Salary 
Offsets to Petitioner on August 5, 2011 {Petition attachment). 

1 The undersigned Administrative Law Judge presided via speaker telephone from Che Judicial 
Officer Courtroom in Arlington, Virginia. 

2 Citations to exhibits admitted into the record are abbreviated to "Respondents Exh.' or 
"Petitioner's Exh.' Citations to the Transcript are abbreviated to "Tr., p_." 



3. The Debt Collection Act Petition was timely filed. 

DECISION 

This Petition asks me to decide whether Petitioner is responsible for 
payment of her portion of FEHB premiums that Respondent contends it paid on 
behalf of Petitioner after she returned from a workers' compensation absence in 
2007. Regulations governing FEHB are found in 5 C.F.R. Part 890. Part of the 
cost of an employee s health insurance is paid by the employing agency and the 
remainder of the premium is paid by the employee through payroll deductions 
each pay period. An employee is deemed to incur indebtedness to the United 
States in any pay period during which enrollment in the FEHB continues but a 
deduction for, or direct payment of, the employee's share of the premium is not 
made. 5 C.F.R. §890.501 and §890.502. 

Under the Debt Collection Act, the initial burden lies with Respondent to 
establish that a debt exists for which Petitioner is liable. Victor/a Bingham, P.S. 
Docket No. DCA 09-177 (December 7, 2009). In a case involving FEHB 
premiums, Respondent must at least establish that Petitioner was enrolled in 
FEHB during the period in which it seeks the overdue premiums. Michelle 
Campbell* P.S. Docket Nos. DCA 07-21 9 and 07-210 (June 3, 2008)(facts to 
support proof of FEHB coverage include enrollment in FEHB and payments of 
insurance premium); Msrcus Carter, P.S. Docket No. DCA 08-323 (December 
23, 20O8)( Respondent failed to prove enrollment in FEHB during pay period); 
Anthony Villanueva, P.S. Docket No. DCA 10-107 (October 26, 20 10) (Petitioner 
admitted enrollment in FEHB). 



2 



Although Respondent submitted a letter from the Plant Manager dated 
August 11, 2011 , in which the Postal Service claims that it paid health benefit 
premiums during this period on Petitioner's behalf, no supporting evidence of this 
payment exists in the record (Respondent's Exh. 8). Also, Respondent did not 
provide any testimonial or documentary evidence to prove that Petitioner was 
covered by FEHB during the period in which Respondent seeks collection of the 
overdue premiums. Respondent offered no testimony from any witness with 
knowledge of Petitioner s election of FEHB. No enrollment form was offered into 
evidence that would tend to suggest Petitioner sought these benefits during this 
timeframe. For her part. Petitioner could not testify to any certainty that she or 
her family u$ed insurance benefits during the period for which payment is sought, 
nor did she recall executing any election form for her FEHB coverage. Thus the 
record lacks sufficient evidence to prove that Petitioner was enrolled in FEHB 
during the pay periods at issue. 3 Accordingly, Respondent has failed to meet its 
initial burden to establish that a debt exists for which Petitioner is liable. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. 



3 Whlle Respondent did submit payroll records to establish that Respondent did not collect 
Petitioner's share of FEHB premium payments dunng the period in question (Finding 1>, the 
threshold burden remains whether Respondent can prove that Petitioner was enrolled dunng the 
same time period. Payroll records reflecting nonpayment of premium by the employee do not 
prove that Petitioner was covered by FEHB. Likewise, the invoice issued to Petitioner does not 
meet that burden, in Debt Collection Act cases, we have long held that existence of an invoice 
creating the debt is insufficient to prove the debt Eugene B Mariey, Jr. PS Docket Wo. AO 01- 
35 {I.D. August 6. 2O01), finalized. (Order September 25. 2001 )(an invoice "is insufficient to 
establish the amount or the existence of a valid debt owed by Petitioner to the Postal Service"); 
Glen Patterson, P.5. Docket No. AO 05-62 (I D. July 26. 2005). affd (P.S.D. October 6. 
2005)("invoices are not sufficient to prove the amount alleged"); Victoria Bingham, PS Docket 
No DCA 09-177 (December 7. 2009)(existence of invoice does not prove the debt). 
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James G. Gilbert 

Chief Administrative Law Judge 
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In the Matter of the Petition by 
March 8, 2012 
MALVINW. HARMON 
P.S. Docket No. DC A 1 1-326 

APPEARANCE FOR PETITIONER: 

Harvey G. Or 

APPEARANCE FOR RESPONDENT; 
Ms_ Sharon Keels 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

In a telephone conference conducted on March 8, 2012 v Respondent 
admitted that the debt of $9,053.60 that was the subject of this Debt Collection 
Act Petition was the result of an administrative error and that Petitioner is not 
liable for the debt. Order and Memorandum of Telephone Conference dated 
March 8,2012. 

During the pendency of this matter, Respondent collected from Petitioner 
31,264.30 as an offset against this debt. Respondent shall refund the sum of 
51 ,264.30 to Petitioner. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by 
administrative offset from Petitioner's salary. Respondent shall refund the sum of 
$1,264.30 to Petitioner within thirty (30) days of the date of this Order. 



James G. Gilbert 

Chief Administrative Law Judge 



In the Matter of the Petition by 

March 6, 2012 

PORTIA C. HARGROVE 

P.S. Docket No. DCA 12-17 

APPEARANCE FOR PETITIONER; 
Portia C. Hargrove 

APPEARANCE FOR RESPONDENT: 
Dorothy J. Bush 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Respondent, U.S. Postal Service, issued a Notice of Involuntary 
Administrative Salary Offsets, dated December 27, 2011, to Petitioner, Portia C. 
Hargrove. Respondents Notice determined that Petitioner owed it a 558.85 debt 
and that it intended to offset that debt against Petitioner's salary. 

In an undated document which was received in this office and docketed on 
January 9, 2012, Petitioner filed a Petition for hearing under the Debt Collection 
Act, contesting liability for the alleged debt. The Notice of Docketing of Petition 
required Respondent to file its answer by January 27, 2012. Respondent's 
representative received the Notice of Docketing on January 17, 2012. 
Respondent did not respond. 

Accordingly, on February 7, 2012, 1 issued an Order to Show Cause. That 
Order explained that Respondent had neither filed its answer nor requested an 
extension of time in which to do so. The Order directed Respondent to file the 
required answer so that I receive it no later than February 21, 2012, or show 
cause by that date why it is unable to do so. I specifically warned Respondent 



that its failure to file its answer or show cause by that date would result in my 
granting this Petition without further notice. 

Respondent's representative received the Order to Show Cause on 
February 10, 2012. Respondent did not respond as required, and has filed 
nothing in this case. 

Accordingly, I find Respondent to be in default. Respondent is prohibited 
from collecting from Petitioner the alleged S58.85 debt at issue by involuntary 
administrative salary offsets. 

The Petition is GRANTED. 

Gary E. Shapiro 
Administrative Judge 
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In the Matter of the Petition by 

March 7, 2012 

MICHAEL W. ERVIN 

P.S. Docket No. DCA 12-24 

APPEARANCE FOR PETITIONER: 
Charles Scialla 

APPEARANCE FOR RESPONDENT: 
Jesse Landy Vargas 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner. Michael W. Ervin filed a Petition for a hearing under the Debt 
Collection Act of 1982 after receiving a Notice of Involuntary Administrative Salary 
Offsets, dated January 8, 2012, from Respondent, United States Postal Service. In 
its Answer to the Petition, Respondent stated that it would withdraw its request for, 
and clear Petitioner's liability for, payment of $2,880.00, which was the amount 
sought in the January 8, 2012 Notice. 

By Order dated February 14, 2012, the parties were advised that a Final 
Decision would be issued in Petitioner's favor unless either party objected and 
showed cause why this should not be done. Neither party having objected within the 
time alfowed, the Petition is granted. Respondent may not withhold $2,880.00 from 
Petitioner's pay on an involuntary basis. 



David I. Brochstein 

Administrative Judge 



March 14, 2012 

In the Matter of a Mail Dispute Between 

TERRY BLASINGAME 

and 

MICHELLE BLAIN 
MD 12-58 

APPEARANCE FOR D3SPUTANT 
Terry Biasingame: 

APPEARANCE FOR DISPUTANT 
Michelle Blain: 

INITIAL DECISION 

The disputants contest mail addressed to Lake Arrowhead Village 
Pharmacy, P.O. Box 2945. Lake Arrowhead, CA 92352-2945. Disputant Michelle 
Blain a/k/a Michelle Dresser ayk7a Michelle Blain Dresser, bases her claim on her 
ownership of the pharmacy while Disputant Terry Biasingame bases her claim on 
being its pharmacist-in-charge. 

The Judicial Officer has directed the Lake Arrowhead Postmaster to hold 
the mail pending resolution of this mail dispute. I recommend that the Judicial 
Officer direct the postmaster to release the mail and deliver future mail 
addressed to Lake Arrowhead Village Pharmacy to Disputant Blain, or as she 
directs. 



FINDINGS OF FACT 

1. The Lake Arrowhead Village Pharmacy is a California corporation 
owned by Disputant Blain, who is also its president (February 26 and 28, 2012 
Declarations of Disputant Blain; February 26, 2012 Blain Declaration 
attachments; Disputant Blain's Exhibits 4, 7 to submission to Postal Service 
Counsel). 

2. While the pharmacy is located at 28200 Highway 189, Lake 
Arrowhead. California, it receives mail at Post Office Box 2945, Lake Arrowhead, 
California {Attachments to February 26, 2012 Blain Declaration; Disputant Blain's 
attachments to submission to Postal Service Counsel). In 2002, this post office 
box was opened by Ms. Blain, and she has been identified as trie authorized 
recipient of the mail at the post office box since that time (February 26, 2012 
Blain Declaration at p. 1; February 28, 2012 Blain Declaration). 

3. Amidst a variety of investigations by various governmental entities 
regarding alleged wrongdoing associated with the pharmacy, in June 2011, Ms. 
Blain hired Ms. Blasingame as an employee to work as the pharmacy's 
pharmacist-in-charge (February 26, 2012 Blain Declaration at p. 2; Disputant 
Blain's Exhibits 6-7 to submission to Postal Service Counsel; Blasingame 
Declaration at p. 1). 

4. The pharmacy's bank account identifies Ms. Blain as its owner and 
president, and she has been paying bills of the pharmacy from its corporate bank 
account (February 26, 2012 Blain Declaration Exhibit 2; Disputant Blain's Exhibit 
5 to submission to Postal Service Counsel). 



5. In August2011. Ms. BI: lsin 3 ame ent€ T ed into an agreement with 
Ms. Blain to purchase the pharmacy, *nd unidentif ied sales proceeds have been 
held in escrow (Attachment to March P- 2012 ,et Krfrom Postal Service Counsel, 
submitted by Disputant Blasingame). H ovvever % sale of the pharmacy has 
never been completed and Ms. Blain ha' s rec ^sted that the escrow be cancelled 
(Blain Declaration at p. 1-2; Disputant Bl a in 3 Exhibits 3-5 to submission to Postal 
Service Counsel; Blasingame Declaration at p. 1). 

6. In anticipation of purchasing the pharmacy, Ms. Blasingame spent 
considerable money paying back rent and renovating the pharmacy, and became 
personally responsible to ensure payments to a drug manufacturer and to the 
pharmacy's lessor for its lease payments (Blasingame Declaration at p. 1), Ms. 
Blasingame has been operating the pharmacy as pharmacist-in-charge 
(Blasingame Declaration at p. 2-3), 

DECISION 

Both parties claim a superior right to receive mail addressed to the 
pharmacy at its post office box address, and both claim that the mail is needed to 
pay bills and perform operational activities for the pharmacy. The parties agree, 
however, that Ms. Blain remains the owner and president of the pharmacy. They 
also agree that Ms. Blasingame has been operating it as pharmacist-in-charge. 
Ms. Blasingame acknowledges that the sale of the pharmacy to her has not been 
completed. 

Postal regulations provide that mail addressed to a corporation at the 
corporation's address should be delivered as addressed, and that if 



disagreement arises about where any such mail should be delivered, it must be 

delivered according to the order of the corporation's president or equivalent 
official. Postal Operations Manual § 614.1 . Although the parties formerly 
intended to transfer ownership (and the resulting equivalence of its presidency) 
of the pharmacy from Ms. Blain to Ms. Blasingame, the sale has not occurred 
(Finding 5). As such, the executory contract does not alter the result that Ms. 
Blain remains the president of the pharmacy entitled to receive the disputed mail. 
See Jay Enterprises, Inc. ofNC and Wendy Blanks, P.S. Docket No. MD 10-57 
(I.D. April 23, 2010). Ms. Blasingarne's status remains as employee, which is 
insufficient to confer a superior right To receive the disputed mail. Id. 

The parties' various allegations of criminal activities and misconduct 
largely are unproved, and remain irrelevant to the application of the postal 
regulations. Given the continuing legal disputes involving these parties however, 
I must emphasize that this decision deals onjy with the delivery of mail not its 
ownership. If either party obtains a court order directing delivery of the mail, the 
mail will be delivered according to the court order. Postal Operations Manual 
§616.3. 

This initial decision recommends that the Judicial Officer should issue an 
order directing the Lake Arrowhead Postmaster to deliver all held mail and to 
deliver future mail addressed to Lake Arrowhead Village Pharmacy. P.O. Box 
2945, Lake Arrowhead, CA 92352-2945, as addressed for receipt by Ms. Blain, or 
as forwarded as Ms. Blain may otherwise direct. 
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September 21, 2011 

In the Matter of the Petition by 

HERMENEGILDO LOPEZ 
at 

New York, 

P S Docket No. DCA 11-128 

APPEARANCE FOR PETITIONER: 
Albert E. Lum 

APPEARANCE FOR RESPONDENT: 
Katherine Ferlauto 

FINAL DECISION UNDER THE DEBT COLL ECTION ACT OF 1982 

Petitioner, Hermengildo Lopez, filed a Petition for Hearing on April 13, 2011 . 

Respondent, United States Postal Service, sought to collect from Petitioner a debt in the 

amount of $1 ,760 based upon a shortage in the unit reserve for which Petitioner was 

13] 

custodian. A hearing was conducted on July 12, 2011, in Islandia, New York. The following 
findings are based upon the record. 

FINDINGS OF FACT 

1. Petitioner was served with a Notice of Involuntary Administrative Salary Offsets 
dated April 9, 2011 (Petition Attachment). 

2. Petitioner was unit reserve custodian for a subsidiary of the Merrick Post Office 

12] 

referred to as Bank Plaza Station at all relevant times (Tr., p. 16). 

3. As the result of the Merrick Post Office unit reserve custodian's prolonged 

absence during the summer of 2010. Petitioner transferred stock from the Bank Plaza Station 
unit reserve directly to the retail floor stock at the Merrick Post Office (Tr., pp. 65-66). 

4. Petitioner's practice was to transfer the stock from the Bank Plaza Station, 
maintain handwritten notes of the transfer, and execute the appropriate paperwork for the 
transfer after the fact (id). 

5. As part of these stock transfers, sometime prior to September 25, 2010, 
Petitioner transferred 100 books of Item Number 678800 (hereafter "Love King and Queen 
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disagreement arises about where any such mail should be delivered, it must be 
delivered according to the order of the corporation's president or equivalent 
official. Postal Operations Manual § 614.1 . Although the parties formerly 
intended to transfer ownership (and the resulting equivalence of its presidency) 
of the pharmacy from Ms. Blam to Ms. Blasingame, the sale has not occurred 
(Finding 5). As such, the executory contract does not alter the result that Ms. 
Blain remains the president of the pharmacy entitled to receive the disputed mail. 
See Jay Enterprises, Inc. of NC and Wendy Blanks, P.S. Docket No. MD 10-57 
(I.D. April 23, 2010). Ms. Blasingame's status remains as employee, which is 
insufficient to confer a superior right to receive the disputed mail. id. 

The parties' various allegations of criminal activities and misconduct 
largely are unproved, and remain irrelevant to the application of the postal 
regulations. Given the continuing legal disputes involving these parties however, 
I must emphasize that this decision deals onjy witli the delivery of mail not its 
ownership. If either party obtains a court order directing delivery of the rnai!, the 
mail will be delivered according to the court order. Postal Operations Manual 
§616.3. 

This initial decision recommends that the Judicial Officer should issue an 
order directing the Lake Arrowhead Postmaster to deliver all held mail and to 
deliver future mail addressed to Lake Arrowhead Village Pharmacy, P.O. Box 
2945, Lake Arrowhead. CA 92352-2945, as addressed for receipt by Ms. Blain. or 
as forwarded as Ms. Blain may otherwise direct. 



Gary E. Shapiro 
Administrative Judge 



disagreement arises about where any such mail should be delivered, it must be 
delivered according to the order of the corporation's president or equivalent 
official. Postal Operations Manual § 614.1. Although the parties formerly 
intended to transfer ownership (and the resulting equivalence of its presidency) 
of the pharmacy from Ms. Blain to Ms. Blasingame, the sale has not occurred 
(Finding 5). As such, the executory contract does not alter the result that Ms. 
Blain remains the president of the pharmacy entitled to receive the disputed mail. 
See Jay Enterprises, Inc. ofNC and Wendy Blanks, P.S. Docket No. MD 10-57 
(I.D. April 23, 2010). Ms. Blasingame's status remains as employee, which is 
insufficient to confer a superior right to receive the disputed mail. Id. 

The parties' various allegations of criminal activities and misconduct 
largely are unproved, and remain irrelevant to the application of the postal 
regulations. Given the continuing legal disputes involving these parties however, 
I must emphasize that this decision deals on]y with the delivery of mail not its 
ownership. If either party obtains a court order directing delivery of the mail, the 
mail will be delivered according to the court order. Postal Operations Manual 
§616.3. 

This initial decision recommends that the Judicial Officer should issue an 
order directing the Lake Arrowhead Postmaster to deliver all held mail and to 
deliver future mail addressed to Lake Arrowhead Village Pharmacy, P.O. Box 
2945, Lake Arrowhead, CA 92352-2945. as addressed for receipt by Ms. Blain, or 
as forwarded as Ms. Blain may otherwise direct. 



Gary E. Shapiro 
Administrative Judge 
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September! 2011 

In the Matter of the Petition by 

THOMAS KERRIGAN, J R 

P.S. Docket No. DCA11-45 

APPEARANCE FOR PETITIONER 
Albert E. Lum 

APPEARANCE FOR RESPONDENT 
Rodney D- Thomas 

FINAL DE CISION U NDER THE DEBTCOLLECTIOM ACIO_F1982 

Petitioner, Thomas Kerrigan, Jr. , filed a Petition for Hearing on February 22, 201 1. Respondent, 
United States Postal Service, sought to collect from Petitioner a debt in the amount of $6,553. 

FINDINGS OF FACT 

1. Petitioner was served with a Notice of Involuntary Administrative Salary Offsets dated 

February 4, 2011 (Petition attachment). 

2. On May 20, 2011 , Respondent notified the Court that it was unable to obtain any 
records to support the debt it sought in the Notice of Involuntary Administrative Salary Offsets. 

3. On June 1. 2011, I issued an Order to Show Cause in which I expressed my intent to 
issue a decision in favor of Petitioner unless I received objection in writing from Respondent not later 

than June 21, 2011. 

4. No objection was received by this office. 

DECISI ON 

Respondent is unable to meet its burden of proof under the Debt Collection Act of 1982. 
Accordingly, Petitioner is entitled to judgment in his favor. 

ORDE R 

The Petition is GRANTED. Respondent may not collect the debt by administrative offset from 
petitioner's salary. 

James G. Gilbert 

Chief Administrative Law Judge 
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September 2, 2011 

In the Matter of the Petition by 

DANNY GRIGGS 

at 

Dallas, TX 

PS Docket No. DCA11-112 

APPEARANCE FOR PETITIONER: 
J. D. McAlester 

APPEARANCE FOR RESPONDENT: 
Racquel L. Foxworth 

FINAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner, Danny Griggs, filed a Petition for Hearing on March 25, 201 1. Respondent, 
United States Postal Service, sought to collect from Petitioner a debt in the amount of 
$2,379.02 based upon Respondent's calculation of health benefit premiums due following 
retroactive reinstatement of Petitioner's health insurance A hearing was conducted on July 7, 

2011 in Coppell, Texas U The following findings are based upon the record. 

FINDINGS OFTACX 

1 On January 8, 2008. Petitioner was removed from the Postal Service, and 

[2] 

placed in a nonpay status pending an appeal of the removal action (Tr., pp. 30-31; 67). 

2. Petitioner appealed his removal (Tr., p. 81). 

3. Following Petitioner's challenge to his removal, an arbitration decision dated 
April 29, 2009. reinstated Petitioner retroactive to his removal date "with full seniority, no loss 
of pay and no loss of benefits" (Petitioner's Exh. 2). 

4. Petitioner was reinstated on May 18, 2009, during pay period 11/2009 

(Petitioner's Exh. 8). 

5. Respondent pays the health insurance premiums for employees removed from 
the Postal Service for a period of 365 days from the date of separation while that employee 
remains in nonpay status pending an appeal of the removal action (Tr., pp. 66-70; Employee 
and Labor Relations Manual (ELM) §525.25). , 
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17. Upon his admission, Petitioner supplied the hospital with his medical insurance 
card for his then expired health insurance benefits (Tr., p. 97). 

18. A record of account activity relating to Petitioner's account with Medical City 
Dallas Hospital for his emergency room visit on October 31, 2010, reflects Total Charges of 
$3,973.55. and a remaining Account Balance of $507.77 (Petitioner's Exh. 2; Tr., pp 96-98). 

19. Petitioner made no payment on his hospital account (Tr., p. 96). 

20. Petitioner did not resubmit any, denied coverage claims after the reinstatement of 
his health benefits in pay period 24/2010 (Tr., pp. 93; 99) 

21 . Petitioner was served with a Notice of Involuntary Administrative Salary Offsets 

on February 25, 201 1 (Respondent's Exh. 2). 

22. Respondent did not challenge the timeliness of the filing of the Debt Collection 
Act Petition thus the Petition is deemed timely. 

DECISION 

This Petition asks rne to decide whether Petitioner received health insurance coverage 
on a retroactive basis following his reinstatement to the Postal Service. If Petitioner did 
receive this coverage, he must pay the premiums due. If Respondent failed to pay the 
premiums due retroactively, no debt is due to Respondent. Under the Debt Collection Act, the 
initial burden lies with Respondent to establish that a debt exists for which Petitioner is liable. 
Victoria Bingham, P.S. Docket No. DCA 09-177 (December 7. 20O9). To do so, Respondent 
must establish that it paid Petitioner's health insurance premiums, including Petitioner's portion 
of those health benefit premiums, for the period of time in question. Petitioner contends that 
Respondent has failed to present sufficient evidence of actual payment of his health insurance 

[3] 

premiums in order to establish the debt. 

Respondent pays health insurance benefit premiums for 365 days following an 

employee's termination when that employee is in a nonpay status pending a decision in an 

appeal of a removal action (Finding 5). Consistent with that policy, Respondent paid the health 

benefit premiums for Petitioner through pay period 3/2009 following Petitioner s separation on 

January 8. 2008. After processing Petitioner's request on P.S. Form 8039 for retroactive 
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non-coverage (Finding 20). While the issue of coverage for those denials is a matter 

between Petitioner and his health insurance carrier, it is not evidence that Respondent failed to 

[4] 

pay retroactively the premiums due for the timeframe after pay period 3/2009. 

Further, Petitioner argues that his emergency room visit on October 31, 2010, reflects a 

denial of health insurance benefits during a time period in which Respondent claims to have 
paid such retroactive insurance premiums. My review of the evidence submitted by Petitioner 
leads me to the opposite conclusion. The record of account activity relates to Petitioner's 
account with Medical City Dallas Hospital for his emergency room visit on October 31, 2010, 
and reflects Total Charges of $3,973.55, with an Account Balance of $507.77 (Finding 18). 
Petitioner made no payments on this hospital account, but upon his entry to the hospital he 
provided the hospital with his insurance card for Respondent's insurance carrier (Finding 17; 
Tr., p. 97). 

On October 31 , 201 0, the date of Petitioners admission to the emergency room. 
Petitioner was without health insurance coverage. This account activity form acknowledges 
that fact in an entry dated November 13, 2010, and again on December 1, 2010, both of which 
reference a denial of insurance coverage. However, the December 1 , 2010 entry indicates a 
conversation with Petitioner's health insurance provider and notes that the claim was being 
'adjusted" and that there would be a 14 to 30 day wait for that process. The activity report 
submitted by Petitioner does not include account activity after December 1, 2010, though such 
activity could be reasonably expected to appear on subsequent records not provided as 
evidence. 

Given the discussion represented by the entry on December 1 , 2010. as well as 
Petitioner's statement that he made no payments on this account, I conclude that the credit 
that reduced the bill from Total Charges of $3,973.55 to a remaining balance of $507.77 
reflected a payment from Petitioner's insurer to the hospital for this claim sometime after 
December 1 , 2010. In the absence of any other explanation for the partial payment of this bill, 
I find that the insurance company subsequently honored a portion of this insurance claim, 
following its initial denial of the claim for non-coverage, as the only reasonable explanation for 
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support Petitioner's contention of a lack of retroactive payment. 

® In doing so I recognize that this evidence only suggests that retroactive payment was made for at least 
throuqh October 31 201 0. However, given the previous testimony by Respondent's finance director regarding 
the standard business practice to pay all of the retroactive insurance payments in a lump sum, I find it more HKeiy 
than not that Respondent did not deviate from that standard business practice 

161 Petitioner testified that he reinstated his health benefits during "open season" and that they were not reinstated 
by Respondent retroactive to pay period 4/2009. Beyond his testimony there was no evidence Of any open 
season enrollment by Petitioner submitted to support this position. 



- 
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September 21, 2011 

In the Matter of the Petition by 

BARRY E. GUY 
at 

Wilmington, DE 

PS. No. DCA 11-203 

APPEARANCE FOR PETITIONER: 
Barry E. Guy 

APPEARANCE FOR RESPONDENT: 
Deborah Kelly-Brown 

FiNALDECISION UN DSTHEDEBTCOL LECTION ACT OF 1982 

Petitioner, Barry Guy, filed a Petition for Hearing on June 20, 201 1 . Respondent, United States 
Postal Service, sought to collect from Petitioner a debt in the amount of $134.90. Both parties were 
instructed to file documentary evidence and testimony in writing and under oath. The following findings are 
based upon the record. 

ElffiLNiaS^FACT 

1 Petitioner was served with a Notice of Involuntary Administrative Salary Offsets on or about 

June8 ( 2011 (Petition attachment). 

2 Respondent paid Petitioner's Federal Employee Health Benefit Premiums (FEHBP) for pay 

periods 4/2004 through 8/2004 following Petitioner's return from a worker's compensation absence 

11] 

(Declaration of Richard Warren hereinafter Respondent's Exh. 1 ; Petition Attachment) 

3. Respondent did not collect Petitioner's portion of his health insurance benefit premiums by 

payroll deduction from his salary during pay periods 4/2004 through 8/2004 (Respondent's Exh. 1; 

Petitioner's Exh. 4). 

4. The Debt Collection Act Petition was timely filed. 

This Petition asks me to decide whether Petitioner is responsible for payment of his portion of 
FEHBP that Respondent paid on behalf of Petitioner after he returned from a worker's compensation 
absence in 2004 Regulations governing the FEHBP are found in 5 C.F.R. Part 890. Part of the cost of an 
employee's health insurance is paid by the employing agency and the remainder of the premium is paid by 
the employee through payroll deductions each pay period. An employee is deemed to incur indebtedness 
to the United States in any pay period during which enrollment in the FEHBP continues but a deduction for, 
or direct payment of the employee's share of the premium is not made. 5 C.F.R. §890.501 and §890.502. 
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October 6. 2011 

In the Matter of the Petition by 

DENICE N.YOUNG 
at 

Reistertown, MD 

P.S. Docket No. DCA 11-232 

APPEARANCE FOR PETITIONER: 
Denice N. Young 

APPEARANCE FOR RESPONDENT: 
Lydia F. Bracy 

FIN AL DECIS ION UNDE R THE D EBT COLLECTION ACT OF 1982 

Petitioner, Denice Young, filed a Petition for Hearing on July 14, 2011, Respondent, United States 
Postal Service, sought to collect from Petitioner a debt in the amount of $507.57. 

FINDINGS OF FACT 

1 . Petitioner was served with a Notice of Involuntary Administrative Salary Offsets dated June 
15, 2011 (Petition attachment). 

2. On October 3, 2011, Respondent filed a notice in this case in which Respondent stated that 

"it has been determined that the debt is not owed[.]" 

DECISION AND ORDER 
Respondent admits that the debt sought herein is not owed. Accordingly. Petitioner is entitled to 
judgment in her favor. 

The Petition is GRANTED. Respondent may not collect the debt by administrative offset from 

Petitioner's salary. 

James G. Gilbert 

Chief Administrative Law Judge 



file://C:\Documcntsand Settincs\megodmVLocal Settings\Temp\wz8c51\dca-l 1-232-fd.htm 3H 67201 2 



OCA 11-202 FD 



Page 1 of 4 



October 14. 2011 
In the Matter of the Petition by 
NANCY N. PHAN 
at 

Fountain Valley, CA 

P.S. Docket No. DCA1 1-202 

APPEARANCE FOR PETITIONER: 
Nancy N. Phan 

APPEARANCE FOR RESPONDENT: 
Richard Kaemerer 

FIN AL DEC ISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner, Nancy N. Phan, filed a Petition for Hearing after receiving a Notice of 
Involuntary Administrative Salary Offsets from her postmaster. The Nottce stated the intention 
of Respondent, United States Postal Service, to withhold $4,671.60 from her salary to recover 

unpaid health benefit premiums. 

Petitioner elected to have the case decided on written submissions. The parties were 
given time to file evidence and argument. Respondent filed documents with its Answer and 
two declarations. Petitioner submitted documents with her Petition. The following findings of 
fact are based on the entire record. 

FINDINGS OF FACT 

1. Petitioner has been an employee of the Postal Service since 1985 (Petition). 

2. At some time before November of 2009, Petitioner was injured on the job and was 
transferred to the rolls of the Office of Workers' Compensation Programs ("OWCP"). She 
continued in the Federal Employee Health Benefit ("FEHB") Program, and OWCP paid her 
portion of the premiums by deduction from her OWCP benefit. (Petition; Petitioner's Exhibit 1). 

3. Petitioner returned to full time work for the Postal Service in December 2009. At 
that time. OWCP no longer made payments to her and did not pay her health insurance 
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deduction for, or direct payment of, the employee's share of the premium is not made. 5 
C.F.R. §§890.501 , 890.502. Petitioner is liable to Respondent for the amount of unpaid health 
insurance premiums. See Barry E. Guy, P.S. Docket No. DCA 1 1 -203 (September 21, 2011); 
Diane Pierce, P.S. Docket No. DCA 06-1 18 (October 17, 2006) 

Respondent contends that the amount owed is $4,671 .60 as reflected on the invoice 
(Finding 6). The invoice recites that per a Standard Form 2809 Petitioner opted for coverage 
(and obtained coverage) under the Respondent-administered health benefits program in pay 
period 23/2009, which was in October 2009. but Respondent has not offered that form in 
evidence or offered other proof that Petitioner's coverage began in October 2009. Petitioner 
concedes she returned to work in December 2009. and I have so found (Finding 3). 
Respondent has not proved, and thus may not recover, premiums for October and November 
2009 Respondent has proved unpaid premiums, which Petitioner does not contest, from pay 
period 26/2009 through 6/2011 .amounting to $4,418.52 (Ending 6). 

Petitioner correctly points out that the failure of Respondent to withhold premiums from 
her salary was not her fault and that it was she who first notified Respondent of the error. 
However, lack of fault does not relieve an employee receiving a benefit from Respondent from 
the obligation to repay amounts Respondent failed to collect for the benefit. Stephen R. Dean, 
P.S. Docket No. DCA 09-168 (September 8, 2009); Victor Buenrostro, P.S. Docket No. DCA 
08-25 (April 10, 2008). 

Petitioner reported having "some hardship" managing on her current salary even without 
the withholdings Respondent proposed. My Order of July 27. 2011, directed Petitioner to the 
regulations describing the type of information required to demonstrate 'severe financial 
hardship" that would allow me to reduce the amount of monthly withholdings proposed by 
Respondent by extending the repayment schedule (39 C.F.R. §961 .4 (b)(8)). Petitioner did not 
respond to that Order, and I have no basis for reducing Respondent's proposed rate of 
withholding. 

Accordingly. Respondent may collect $4,418.52 by withholding from Petitioner's salary. 
The Petition is granted in part and denied in part. 

ni<W/P.ADni:iimerit.s and 
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October 21, 2011 

In the Matter of a Mail Dispute Between 

GARY & DIANA HICKS 
and 

MARK VAN DINTER 

P.S. Docket No. MD 11-249 

APPEARANCE FOR DISPUTANTS 
GARY AND DIANA HICKS: 
William W. Palmer, Esq. 

APPEARANCE FOR DISPUTANT 
MARK VAN DINTER: 
Mark Van Dinter 

INITI AL DECISION 

This mail dispute has been docketed pursuant to Postal Operations Manual §616.21 , 
under the procedures established at 39 C.F.R. Part 965 to resolve conflicting claims to receive 
mail. The disputants, former business associates, claim mail addressed to Revenue Recovery 
Services LLC, 43525 Ridge Park Drive, Temecula, CA 92590-3609. The Judicial Officer has 
ordered that the disputed mail be held by the Temecula Postmaster until this mail dispute is 
resolved. 

Both disputants filed declarations, comments to the other's submissions, and 
documents. The following findings of fact are based on these submissions as well as 
documents the parties previously filed with the Temecula Post Office, which have been 
forwarded to this office. 

F INDINGS O F. 

1, Disputants Gary and Diana Hicks began operation of Revenue Recovery Services 
as a sole proprietorship in 2001. The Controller of the State of California takes possession of 
certain unclaimed financial assets, and Revenue Recovery Services helped the rightful 
owners recover their assets. (Declaration of Gary Hicks filed September 19, 2011 ("Hicks I"), 
1; Opposition Declaration of Gary Hicks; see Investigative Agreement). 

2 On September 30, 2O10, Gary and Diana Hicks and disputants Mark and Paula Van 

i : . . ■ h 
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(Van Dinteri, Exhibit 7). 

8. In July 2011. Gary Hicks met with the postmaster and asked that mail addressed to 
Revenue Recovery Services LLC at 43525 Ridge Park Drive be forwarded to his home at 
32562 Campo Drive (Hicks I, H 9). The postmaster decided to hold the mail in dispute, 
attempted to work out a resolution with the parties (July 25, 2011 letter to disputants), and 
failing that, forwarded the matter to ttie Judicial Officer. The Judicial Officer ordered that the 
mail addressed to Revenue Recovery Service at 43525 Ridge Park Drive be held pending 

W 

resolution of the dispute over its delivery. 

DECI SION 

A primary objective of the rules used to resolve mail disputes is to assure that mail is 
delivered consistent with the intent of the senders. William R. Cole and Richard Gilison, P.S. 
Docket No. MD 97-272 (October 10, 1997). Those dealing with Revenue Recovery Services 
LLC, including the California Controller, intend that their mail be delivered to the business, 
which is now operated by Diana and Gary Hicks at the Campo Drive address. Under these 
circumstances, we decline Mr. Van Dinter's suggestion that the intent of the senders should be 
determined by the address to which they sent the mail. The LLC's mail should be delivered as 
directed by the operators of the business. Diana and Gary Hicks. See Kevin R. Sheeie and 
Frank Marco. P.S. Docket No. MD 97-322 (October 28, 1997). 

Mr. Van Dinter argues that the Hicks, being only two of the four members of the LLC, 
had no authority to file a change of address order redirecting the LLC's mail. However, the 
LLC's Operating Agreement provides, "Any Member may bind the Company in all matters in 
the ordinary course of business." However, there is no need under the circumstances of this 
mail dispute to divine the scope of authority granted under the Operating Agreement, because 
the decision herein is based on evidence that the senders of mail to the LLC intend mat it be 
delivered to the business now operated by the Hicks on Campo Drive. 

Both parties submitted as evidence various official government documents — e.g. City 
Business License. Secretary of State Statement of Information (LLC), Articles of Organization, 
etc.— showing the LLC's address. However, many of the forms reflect or are the result of self- 
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November 8, 2011 

In the Matter of a Mail Dispute Between. 

CATHY LOTT GRANTHAM 
and 

RITA LOTT DELOACH 
and 

LINDA LOTT DOUGLAS 
P.S. Docket No. MD 11-282 

■ 

APPEARANCE FOR DISPUTANT 
CATHY LOTT GRANTHAM: 

APPEARANCE FOR DISPUTANT 
RITA LOTT DELOACH 

APPEARANCE FOR DISPUTANT 
LINDA LOTT DOUGLAS: 

INITIAL DECISION 

The three disputants are sisters who cannot agree as to which of them should receive mail 
addressed to their deceased father. The mail in dispute is addressed to Johnnie Cecil Lott, 
individually or jointly with any of the named disputants, at 1 383 County Road 93, McCarley, 
MS 38943-6697. The McCarley Postmaster has been directed to hold the disputed mail. I 
recommend that the Judicial Officer direct the postmaster to release the mail to Ms. DeLoach 
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6. The disputants provided conflicting requests to receive mail sent to the address 

i n issue, if addressed to Mr. Lott individually, or to Mr. Lott jointly with one or more of the three 

disputants. On September 21 ,2011, field counsel for the United States Postal Service 

forwarded this dispute to the Judicial Officer for resolution, and the case was docketed and 

assigned to the undersigned administrative judge. [Notice of Docketing of Mail Dispute and 

Submittal Deadline. September 26. 2011). All three parties submitted sworn statements, and 

[3] 

the record closed on November 1 (see October 18, 2011 Order). 

DEC ISION 

Ms. Grantham argues that the held mail and future mail in dispute should be released 
jointly to the estate's co-executors, herself and Ms. DeLoach, or to any two of the daughters, 
presumably by appointment at the post office (Grantham Aff. at p. 3; Grantham Reply Aft at p. 
3). She also argues that mail addressed jointly to Mr. Lott and her should be released to her, 
and that mail addressed only to her at the disputed address be delivered as addressed 
(Grantham Rebuttal Aff. at p. 3). Ms. Grantham also argues that she is more sophisticated in 
business matters and better educated than Ms. DeLoach. and therefore is better suited to 
handle her father's affairs, which requires her to receive the mail. She suggests that Ms. 
DeLoach is untrustworthy as is the evidence Ms. DeLoach presented. (Grantham Rebuttal Aff. 
at pp. 1-3). 

Ms. DeLoach argues that her sisters are uncooperative. To ensure that the estate's 
affairs are handled properly, she contends that the mail should be delivered as she directs 
because she is most knowledgeable about and in the best position to handle the estate's 

affairs. (DeLoach Aff. 24, 6). 

Ms. Douglas does not seek the disputed mail, except for mail addressed jointly to her 
and Mr. Lott (Affidavit of L. Douglas). Ms. Douglas argues that the disputed mail should be 
released to the three sisters together at the post office under the supervision of a fourth person 
who would hand the mail physically to the appropriate recipient and who would open certain 
mail to be redirected (Douglas Rebuttal at p. 2). Otherwise, Ms. Douglas generally supports 
the position of Ms. Grantham (Douglas Rebuttal at pp. 1-3). 
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disputed mail. I reject Ms. Douglas' request that the mail be released to the three sisters 
together under the supervision of an unidentified fourth person at the post office. Where 
persons making conflicting orders for delivery of the same mail are unable to agree which 
should receive the mail, postal rules provide that the mail may be delivered to a third party so 
long as that person is unanimously agreed to by the disputing parties. Postal Operations 
Manual § 616.1. Where, as here, the parties cannot agree on such a third party receiver of the 
mail and persist with a mail dispute without agreement. I lack authority to impose such a 
resolution. See Jay Enterprises ofNC, inc. and Wendy Blanks, P.S. Docket No. MD 10-57 

m 

(ID. April 23, 2010), a/Td, (P.S.D. June 14, 2010). 

On this record, the only apparent material distinction between the uncooperative co- 
executors, Ms. Grantham and Ms. DeLoach, is that Ms. DeLoach lived next door to her father, 
was his primary caregiver, engaged him personally on a daily basis, and is most 
knowledgeable about his affairs <Finding 6). While this distinction is not a particularly 
satisfying basis on which to resolve this dispute, as the only material distinction apparent to me 
from the record. I find that Ms. DeLoach possesses a superior right to direct delivery of the 

disputed mail. ( 

It is not clear from the record however, whether Ms. DeLoach has filed a forwarding 
request, or alternatively, whether her expectation is to pick up the mail at the disputed address 
(where Ms. Grantham resides part time). I will not countenance an unseemly race to the 
mailbox. Accordingly, Ms. DeLoach is advised that she may not simply retrieve all mail from 
her father's address as apparently she has done at times in the past (DeLoach Aff. at 5). 
Rather, she must instruct the postmaster as to how the disputed mail, here resolved in her 
favor, should be re-directed. Furthermore, Ms. DeLoach is cautioned that this mail dispute 
only determines that she may direct delivery of the disputed mail, not that she owns any such 
mail. If mail should be re-directed to Ms. Grantham or Ms. Douglas. Ms. DeLoach must do so. 
Furthermore, if the parties work out their differences (as obviously they should), they should so 
inform the postmaster. If this matter finds itself in court, postal regulations require that the mail 
will be delivered as directed by a court order. Postal Operations Manual § 616.3. 
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November 9, 2011 

In the Matter of a Mail Dispute Between 
LUCIANO BONANNI 
and 

ALLAN HAUSKNECHT, M.D. 

P S. Docket No. MD 11-279 

APPEARANCE FOR DISPUTANT 
LUCIANO BONANNI: 
Luciano Bonanni 

APPEARANCE FOR DISPUTANT 
ALLAN HAUSKNECHT, M.D.: 
MarciS. Zinn, Esq. 
Jaspan Schlesinger, LLP 

INLTIALDECISjQN 

The disputants contest mail addressed to MRI Enterprises, LLC, at 8 Melton Drive 
West, Rockville Centre, NY 11570-3257 (the Rockville Centre address). Disputant Allan 
Hausknecht asks that a change of address request that he submitted be honored such that the 
mail should be delivered to the offices of MRI Enterprises, LLC, at 2689 PitKin Avenue, 
Brooklyn, NY 11208-2704 (the Brooklyn address), or to its post office box. Disputant Luciano 
Bonanni opposes the change of address request and seeks to have the mail delivered as 
addressed. The Judicial Officer has directed the Rockville Centre Postmaster to hold the mail 
pending resolution of this mail dispute. I recommend that the Judicial Officer direct the 
postmaster to release the mail and deliver future mail addressed to MRI Enterprises, LLC to 

[1] 

the BrooKlyn address or as otherwise directed by Dr. Hausknecht. 

FINDINGS OF FACT 

1. MRI Enterprises, LLC (MRI) is a limited liability company formed in 2001 under 
New York law. MRI operates magnetic resonance imaging facilities in New York hospitals. 
(Hausknecht Aff. H 3; Bonanni Aff. 1; Bonanni Aff. Ex. A). 

2. In 2004, MRI's operating agreement was amended and restated, replacing the 
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MRI's members (by percentage of ownership) constitutes a quorum and, that at any 
meeting with a quorum, a simple majority vote is binding unless a 2/3 super-majority is 
required by the operating agreement or otherwise is required by law. Section 4.5 allows any 
action that may have been taken at a meeting of members to be established by written consent 
without meeting or prior notice. Accordingly, a simple majority of members' voting interests 
may bind MRI by such a consent agreement so long as a super-majority vote is not required. 
(Hausknecht Aff. Ex. E). 

9. Section 4.8 of the 2004 operating agreement generally identifies the actions for 
which a super-majority vote is required. One such action, at section 4.8(o). is for the 
•alteration of the authorized business of [MRI], as set forth in Section 2.7." However, the 
operating agreement does not include a section 2.7. and the authorized business is 
established in section 2.3, as referenced in Finding 5. (Hausknecht Aff. Ex. E; Bonanni Aff. 
11 7; Hausknecht Opp. H 9). None of the enumerated items in section 4.8 mention changing 
MRI's address (Hausknecht Aff. Ex. E). 

10. In 200&, a resolution and consent agreement (the 2005 agreement) was 
executed for MRI. The 2005 agreement identifies the disputed Brooklyn address as MRI's 
principal office and requires its books and records to be maintained there. (Hausknecht Aff. 
Ex.F; Hausknecht Opp. 1[ 5; Hausknecht Aff H 1 0; Bonanni Aff. fl 9). Thereafter, MRI's 
principal office has been the Brooklyn address (Hausknecht Aff. fl 1 1 ). 

1 1 . The 2005 agreement was signed by Dr. Hausknecht, Mr. Fernandez (on behalf 
of Horizons), and Mr. Kalish (on behalf of Adex), but not by Mr. Bonanni. The members 

ownership (Hausknecht Aff. Ex. F; Hausknecht Opp. H 6; Bonanni Aff. U 9). 

12. The 2005 agreement appointed Horizons and Adex as MRI's managers, with 
Adex providing MRI's day-to-day management. The address identified for Adex is the 
contested Rockville Centre address. The 20O5 agreement also authorized Adex to designate 
Mr. Kalish as MRI's chief operating officer, and authorized Horizons to designate Mr. 
Fernandez as MRI's chief executive officer. (Hausknecht Aff. Ex.F). These titles - chief 
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Centre address as MRI's mailing address, and sought to enjoin Dr. Hausknecht and others 

■ 

from changing that address. In denying the motion, the court described the litigation as being 
in a "nascent state." Trie record does not reflect further proceedings in that case. 
(Hausknecht Aff. Ex. K (quote at p. 1 1); Hausknecht Aff. 7, 17, 20; Hausknecht Opp. 12- 
14; Bonanni Ex. C; Bonanni Aff. a, 11; Bonanni Opp. H 2). 

18. Dr. Hausknecht, identifying himself as managing member of MRi, filed a 
forwarding request with the Rockville Centre Postmaster for mail addressed to MRI at the 
Rockville Centre address to be re-directed to the Brooklyn address or to P.O. Box 80221, 
Brooklyn, New York 11208 (Hausknecht Aff. Ex. A). Mr. Bonanni, as president of MRI, Inc., 
and 20% owner of MRI, and Mr. Kalish as president of Adex and 20% owner of MRI, filed an 
opposition letter with the postmaster. The letter contested the forwarding request as 

unauthorized because it lacked required super-majority support. The opposition letter also 

■ 

identified the Rockville Centre address as Mr. Kalish's current address, and asked the 
postmaster to leave the address for delivery of MRI's mail unchanged. (Hausknecht Aff. Ex. B; 
Bonanni Aff. % 13). 

19. Field counsel for the United States Postal Service forwarded the resulting mail 
dispute to the Judicial Officer for resolution under Postal Operations Manual § 616.21 

[3] 

(Hausknecht Ex. C) . The case was docketed and assigned to the undersigned 
administrative judge (Notice of Docketing of Mail Dispute and Submittal Deadline, September 

22, 2011), and is being adjudicated under the procedures established at 39 CFR Part 965. 

Both parties submitted sworn statements, supporting documents, and opposition statements. 

DECISION 

Arguments of th e parties. 

The parties present numerous arguments. Preliminarily, Dr, Hausknecht argues that I 
should not reach the merits of this dispute because res judicata, waiver/estoppel and lack of 
standing preclude Mr. Bonanni from contesting the change ot address request. Specifically, 
Dr. Hausknecht argues that the state court order denying a preliminary injunction request 
referenced at Finding 17, is entttled to res judicata preclusive effect. He further argues that Mr. 
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Accordingly, the state court order does not carry res judicata effect, nor do I credit the 
argument that Mr. Bonanni has waived his ability to contest the change of address request in 
this proceeding or is estopped from doing so. Dr. HausKnecht initiated the change of address 
request here at issue. Mr. Bonanni, with an ownership interest in MRI through MRI, Inc. 
(Finding 2), opposed that request creating this mail dispute and possesses standing. He is 
free to defend his position in this case. 

Mr. Bonanni' s preliminary argument that the court order precludes a change of address 

[4] 

is similarly rejected. The order does nothing of the sort. (Finding 17). While postal 
regulations require that mail will be delivered as directed by a court order, Postal Operations 

Manual § 616.3, no such court order directing delivery of mail is in the record or has been 

identified. Furthermore, I will not suspend this case for an indefinite period until the matter 

might be resolved by a court. As I ruled in Mark Lebeai/ and John Jurkov/ski, P.S. Docket No. 

MD10-3& (I.D. April 13, 2010): 

In the absence of an agreement by the parties to suspend action on the mail dispute, it 
is not appropriate for me to decline to make a decision, and it is my responsibility to 
decide this matter resolving the appropriate delivery of the disputed mail until such time 
as a court decision is issued. 

The Merits. 

Ordinarily, postal rules require that mail sent to a business organization such as an LLC 

will be delivered according to the directions of the organization's president or equivalent 

official. Postal Operations Manual § 614.1 . Mr. Bonanni does not claim to be MRl's president 

or equivalent official, and the term does not appear in the 2004 operating agreement (Finding 

12). The record remains unclear, and is insufficient to allow me to determine who presently 

might be considered as the equivalent official to president of MRI. Neither party effectively 

argues the issue, and careful examination of the sworn statements here submitted does not 

[5] 

reveal identification of MRl's current manager. In any event, if the 201 1 agreement is 
enforceable, it would overcome any such presidential authority to change MRl's address. See 

Rev. Ernest Nash Jr. and Mary Prewitt, P.S. Docket No. MD 1 1-1 53 (I D. July 29, 2011). 

On the merits though, this case is more easily resolved than the parties' presentations 
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address for MRI's "principal place of business," which as both parties acknowledge was 
changed since the 2004 operating agreement became effective (Findings 6, 14). The same 
section also recites that this place of business may be located "'at such place as the members 
may mutually agree upon from time to time." (Finding 6). There is no mention of a super- 
majority to change that location. 

The other potentially relevant reference to an address for MRI is section 2.6. This 
section identifies the Secretary of State of New York as MRI's agent for service of process, 
and provides that the address to which the Secretary of State is to mail process to MRI is 
established in the articles of incorporation. Section 2.6 concludes "The members may change 
such address from time to time by their mutual agreement and in accordance with applicable 
provisions of law." (Finding 7). Again, there is no mention of a super-majority requirement to 
change that location. 

I find ttiese sections of the 2004 operating agreement specifically mentioning an 
address for MRI without reciting a need for a super-majority vote to change that address to be 
persuasive. Further, following careful examination of the enumerated list of actions that do 
require a super-majority, I find that changing the mailing address is not among them. 
Accordingly, changing MRI's address may be accomplished by a simple majority vote of 
owners, which was done in the 2011 agreement (Finding 14). 

While I have considered all arguments presented by the parties, Mr. Bonanni offers two 
other positions that deserve specific attention in this decision. He alleges that a change of 
address card presented by Dr. Hausknechtto the Rockville Centre Postmaster (Attachment A 
to Postal Service field counsel's referral) included an unauthorized stamped signature of Mr. 
Kalish (Bonanni Aff. H 12). While support for this allegation might be inferred from Mr. Kalish's 
opposition to the change of address request (Finding 18), the record does not include specific 
evidence concerning this issue, nor any statement at all from Mr. Kalish (other than his 
submission to the state court). In any event, it is clear that this mail dispute is properly before 
me. as Dr Hausknecht who maintains an ownership interest in MRI, requested the address 
change, and a letter by Mr. Bonanni and Mr. Kalish. also with ownership interests in MRI, 
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De referred to as MRl. Inc. 

[2] 

Plaintiffs in that suit, which is different from the litigation referenced at Finding 13, include Mr. Kalish and 
Adex. Defendants include Dr. Hausknecht, Mr. Fernandez, -and Horizons. 
[31 

The referral incorrectly identified Mr Bonanni as president of MRl rather than as president of MRl. Inc., which 
owns 20% Of MRl (Hausknecht Aff. Ex. C; Zinn Aff. fll 1 2-17; Hausknecht Aft. fl| 5. 35-36). 

[43 

The same stale court also issued a Temporary restraining order which required the parties to maintain and 
preserve all documents, including those stored at the Rockville Centre address. (Bonanni Aff. Ex. F). That order 
does not involve MRl s mailing address either. 
[5] 

Atone point, Mr Kalish, who is not a party and has not participated in this mail dispute, may have been its 
president-equivalent (see Hausknecht Aff. Ex. H). However, the state Supreme Court order states that Mr Kalish 

was "removed" from MRl in March 201 1 (Hausknecht Aff Ex K at pp. 3-4) The court order also states that Mr. 

Bonanni was "removed" from MRl in 2005 (id., at p. 4). At another point, Mr. Fernandez was identified as MRI's 
chief executive officer, a title not found in the 2004 operating agreement [Finding 12). To add further confusion, 

while the sworn statements do not explain who might be a "manager' of MRl currently gn der New York law, Dr. 

Hausknecht's letter identifies himself as MRI's managing member (Finding 18). without explanation. 

[61 

Of course, were it demonstrated that Dr Hausknecht falsely represented that Mr. Kalish signed that forwarding 
card, an issue on which I make no finding. Dr. Hausknecht's credibility could be impeached. However, as this 
mail dispute turns on the legal issue concerning the enforceability of the 201 1 agreement, the import Of such a 
credibility determination is greatly if not completely diminished, and I need not reach it. Mr. Bonanni also argues 
that retention of counsel by MRl requires a super-majority and was here violated (Bonanni Opp. fl 1 ) While the 

2004 operating agreement indeed requires a super-majority to retain counsel (see Hausknecht Aff. Ex. E, section 

4.8(rn)), the record is silent concerning the circumstances surrounding the retention of counsel, and Dr. 
Hausknecht rather than MRl is the disputant in this case. In any event, this issue is not before me for decision. 



i 
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November 9, 2011 

In the Matter of the Petition by 

MAXINE J. TALLEY 
at 

Chicago, IL 

P.S. Docket No. DCA 11-250 

APPEARANCE FOR PETITIONER: 
Maxine J. Talley 

APPEARANCE FOR RESPONDENT: 
Kofi Owusu-Ansah 

FINAL DEC ISION UNDER THE DEBT CQLLECTLONAQTOF 1982 

Petitioner, Maxine Talley, filed a Petition for Hearing on August 1 0, 201 1 . Respondent, United 
States Postal Service, sought to collect from Petitioner a debt in the amount of $2,050. On September 1, 
2011, the undersigned received an Answer from Respondent in the above captioned Debt Collection Act 

case. In that document Respondent reported that the Notice of Involuntary Administrative Salary Offsets 

issued on August 5, 201 1 , "has been rescinded." 

On September 2, 201 1 , I issued an Order to Show Cause in which I staled that "[i]t appears that 
Respondent does not intend to pursue collection of this debt." Accordingly, in that Order I stated my 
intention to issue a Decision in favor of Petitioner unless I received a written objection from Respondent not 
later than September 1 9, 201 1 . No written objection has been filed to date. 

On October 25, 201 1, 1 received additional information from Petitioner which appears to- be another 
Notice of Involuntary Administrative Salary Offsets dated October 6, 201 1 , for the same debt amount, 
notwithstanding my Order to Show Cause dated September 2, 2011 . I instructed my staff to schedule a 
telephone conference with both parties to discuss the most recent information, and to determine how 
Respondent intended to proceed with this debt. Since that time. Respondent's representative. Mr. Owusu- 
Ansah, has failed to respond to repeated attempts to reach him by telephone and electronic mail. 

As Respondent failed to respond to the Order to Show Cause in a timely manner, and as 
Respondent's representative has also failed to respond to repeated attempts by this office to contact him to 

discuss the issuance of the second Notice of involuntary Administrative Salary Offsets, Respondent is in 
default in this case. 

Accordingly, Petitioner is entitled to judgment in her favor. 

DE CISION AND ORDER 

The Petition is GRANTED. Respondent may not collect the debt of $2,050 by administrative offset 

file://C:\Documcnts and Scttines\meeodm\Local Settinas\Temp\wz01 d4\dca-l 1 -250-fd.htm 3/16/20 12 
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December 2, 2011 
In the Matter of the Petition by 
FLORA D. YOUNG 
at 

Middletown, PA 

P.S. Docket No. DCA 11-180 

APPEARANCE FOR PETITIONER: 
Flora D. Young 

APPEARANCE FOR RESPONDENT: 
Lyle V. Gaines 
Manager. Labor Relations 
United States Postal Service 

F INAL D ECISION UNDER THE DEBT COLLECTION ACT OF 1982 

- 

Petitioner, Flora Young, filed a Petition for Hearing on June 7, 2011. Respondent, 
United States Postal Service, sought to collect from Petitioner a debt in the amount of 
$4,773.89 based upon payment of continuation of pay benefits. A hearing was conducted on 

[1] 

September 1 , 2011, in Harrisburg, Pennsylvania. The following findings are based upon the 
record. 

F INDINGS OF FACT 

1 . On September 7, 2006. Petitioner suffered an injury while employed by 

[2] 

Respondent (Petitioner s Exh 8). 

2. Petitioner filed a claim for workers' compensation benefits (OWCP Claim No. 

[3] 

032152125) for that injury (Respondent's Exh. 1). 

3. Petitioner's claim was eventually denied by the Office of Workers' 

Compensation Programs (OWCP) for the United States Department of Labor (id.) 

4. Between September 15, 2006, and October 25, 2006, Respondent paid to 
Petitioner continuation of pay benefits totaling $4,773.89 (Tr., pp. 35-38; Respondent's Exhs. 7 
and 10). 
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Petitioner contends that she was entitled to the COP payments because the claim that 
was originally denied was eventually approved by OWCP. However, an approved claim for 
COP benefits is limited to a timely filed workers' compensation claim (Respondent's Exh. 5; 
Finding 7). A claim is timely when filed within thirty (30) days after the date of injury. 20 
G.F.R. §10.210. OWCP claims filed after the thirty (30) day period following the injury may be 
approved by OWCP but such claims are not entitled to COP payments. 20 C.F.R. §10.210(a). 

In this case, after denial of her original OWCP claim in January 2007, Petitioner filed a 
second separate claim for the same injury many months after the thirty (30) day period 

w 

following her injury. As Petitioner contends, the new claim eventually succeeded (Finding 
7). However, regardless of the eventual success of that second claim, the second claim was 

filed beyond the thirty (30) day regulatory deadline required for receipt of COP payments. 

[5] 

Thus, Petitioner was not entitled to collect COP payments for the period in question. The 
parties agree that the amount of COP payments Petitioner received ($4773.89) should be 

reduced by the amount set forth in Petitioner's Exhibit 12 to which Petitioner is entitled to credit 

(S296.26). The balance due Respondent is £4,477.63. 

ORDER 

The Petition is DENIED. Respondent may collect the debt of 54,477.63 by 
administrative salary offset. 

James G. Gilbert 

Chief Administrative Law Judge 



The unaersgned Administrative Law Judge presided via speaker telephone from the Judicial Officer 
Courtroom in Arlington, Virginia. 

Citations to exhibits admitted into the record are abbreviated to "Respondents Exh." or "Petitioner's Exh." 
Citations to the transcript are abbreviated as Tr. . p. _. " 
13] 

This claim erroneously reported the date of injury as September 6, 2006. 

HI 

The record does not reflect why Petitioner's second claim was eventually approved, or why Petitioner did not 
successfully appeal the original claim for the same injury, given its eventual approval by OWCP. However. 

n 
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i ' 

December 5, 201 1 

In the Matter of a Mail Dispute Between 

RONALD D. TWOHATCHET 
and 

BRUCE DEAN POOLAW 

P.S- Docket No. MD 11-264 

APPEARANCE FOR DISPUTANT 
RONALD D. TWOHATCHET: 
Amos E. Black III, Esq. 

APPEARANCE FOR DISPUTANT 
BRUCE DEAN POOLAW: 
C.W.Bill Morgan, Esq. 

INITIAL DECISION 

The disputants both seek receipt of mail addressed to the Kiowa Tribe of Oklahoma at 
Post Office Box 369, Carnegie, OK 73015-0369. Both disputants seek to be recognized as the 
present chairman of the Business Committee of the Kiowa Tribe of Indians of Oklahoma and 
therefore entitled to receive or direct receipt of the Kiowa Tribe's mail. Mr. Twohatchet asks 
that the mail be delivered as addressed, and released to him. Mr. Poolaw also asks that the 
mail be delivered as addressed, but that it be released at his direction to another official of the 
Kiowa Tribe, Ms. J. Artichoker. who has agreed to such a responsibility should the Judicial 
Officer so order. The Judicial Officer has directed the Carnegie, Oklahoma Postmaster to hold 
the Kiowa Tribe's mail pending resolution of this dispute. 

I recommend that the Judicial Officer direct the postmaster to release the disputed mail 
to Mr. Twohatchet and to deliver future Kiowa Tribe mail as addressed for receipt by Mr. 
Twohatchet or as. he otherwise directs. 

FINDINGS OF_FAGT 

1. The Kiowa Tribe of Indians of Oklahoma (the Kiowa Tribe) is a federally 
recognized Native American Indian Tribe (Affidavit of R. Twohatchet (Twohatchet Aft) H 1). 

2. The Kiowa Indian Council (Council) is the governing body of the Kiowa Tribe and 
is composed of all eligible Kiowa Tribe members. The Council elects the members of the Kiowa 

'•v: < 
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or appointed Kiowa Tribe officials. Such recall proceedings may follow either (a) a recall 
referral from the Business Committee, or (b) an appeal from denial by the Business Committee 
of a recall proposal. (Const. Art. IV §§ 1-2; Art. XIV § 2; Ordinance Art. X § 12; Twohatchet Aft. 
H 21). If, following a hearing, the Hearing Board decides that a recall proposal should be voted 
upon by the Council, it refers the matter to the Kiowa Tribe's Election Board to conduct a recall 
election (Const. Art. XIV §3). 

10. All 5 Hearing Board members must be present to determine whether sufficient 
evidence justifies a recall election (Ordinance Art. X§ 1; Twohatchet Aff. fill 13, 18, 21). 
However, if a Hearing Board member is temporarily unable to attend an appeal hearing due to 
serious illness or other reasons beyond his or her control and an appeal hearing has been 
scheduled, a temporary alternate Hearing Board member is to be appointed by the Business 
Committee so that 5 Hearing Board members hear the appeal (Ordinance Art. IV § 1; Art. X 

§ 10). The Hearing Board is responsible to inform the Business Committee that an alternate 
Hearing Board member is needed (Ordinance Art. X § 10). 

11. Recall appeal hearings before the Hearing Board are governed by judicial 
procedures (Ordinance Art. X §§ 1-12). The Hearing Board renders a decision on recall 
appeals after the hearing is adjourned. Decisions in appeals "will be made by majority vote of 
five members present." Such decisions "shall be final." (Ordinance Art. X § 1 2). 

12. A recall proposal was filed against 7 of the 8 Business Committee members, 
including its chairman, Mr. Twohatchet. The recall proposal involved the appropriate 
remuneration of Business Committee members and alleged violations of the Kiowa Tribe 
Constitution. A hearing before that same Business Committee occurred on March 3, 201 1 . 
(Twohatchet Aff. fl 22; Twohatchet Response at p. 12; Poolaw Ex. 2). The only Business 
Committee member not subject to the recall proposal was Ms. Artichoker (Poolaw Aff. 2). 
Perhaps not surprisingly, the 8-member Business Committee denied the recall charges levied 
against 7 of its members (Twohatchet Aff. fl 22) 

13. The Business Committee's denial of the recall proposal was appealed to the 
Hearing Board (PooSaw Ex. 2). After determining that it possessed jurisdiction, on April 21, 
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conclusion, has been appealed. (Artichoker St at p. 1; Twohatchet Aft fi 30, Ex. 7; 
Poolaw Aff. A 5; Poolaw Response at p. 13). 

19. Postal Service field counsel referred the mail dispute to the Judicial Officer, and 

the matter was assigned to the undersigned Administrative Judge. Following conferences with 

the parties, I established a schedule for submission of sworn statements and responses with 

13] 

which both parties complied. 

DECISION 

Arguments of the disputants 

As a preliminary matter, Mr. Twohatchet argues that I should defer entirety to the BIA's 
interim ruling in his favor. 

On the merits, Mr. Twohatchet presents three primary arguments, First, he asserts that 
the Hearing Board's determination to order a recall election was invalid because 2 Board 
members were ineligible due to expired terms, and because the decision was rendered without 
the participation of another undisputedly valid Hearing Board member. He therefore maintains 
that the July 16, 201 1 recall election was legally invalid, resulting in his being retained as the 
cognizable chairman of the Business Committee entitled to receive the Kiowa Tribe's mail. 
Second, Mr. Twohatchet argues that the Election Board never authorized the recall election by 
a majority vote of a quorum of its members, an issue which I find unnecessary to resolve. 
Third. Mr. Twohatchet argues that even if the recall election were valid, Ms. Artichoker acting 
alone lacked the authority simply to appoint Mr. Poolaw as chairman of the Business 
Committee. He concludes that Mr. Poolaw's appointment as chairman is therefore ineffective, 
precluding any possibility of a ruling in Mr. Poolaw's favor. 

Mr. Poolaw argues that the BIA's recognition of Mr. Twohatchet as chairman of the 
Business Committee is temporary only, is under appeal, and should be disregarded. He 
asserts that the Hearing Board s decision to conduct the July recall election was legally vaiid, 
and that the election was proper He therefore argues that the Council's voting resulted in the 
valid recall of Mr. Twohatchet from chairman as well as the other 6 Business Committee 
Members. He asserts that Ms. Artichoker, as the only Business Committee member not 



fi!e://C:VDocumenls and Settings\megodm\Local Settings\Temp\wz34e4\md-l 1-264-id.htm 3/16/2012 



Bujpiijd) sjje^e 99tt!Luojoo ssauisng jsao uoisj/uadns |ejaua6 seu. pue 'sBuiiasui ssuiwwoo 
ssauisng pue ipunoo ||e \e sepisejd uBujJieuo p9ioe|9 A|P9.np si| "(£ bujpuy) sj&hbui 
IBQUi isoiu 10 uoiiBJisiuiuipe J0| eiqisuodsaj si eeiiiujuioo ssewsng eitt 'eseo sjtfl u| 

'<l/H9 § |enuey\| suoijejedo WSOd $IW>) 
l, 6 -0 L QW -on }3>poQ 'S'd 7/^8 ? uetusuqo 'asoy pue esay jaQ aa$ JBiQWa luaiBAjnba 
jo 3u9p|S3J<]., s squj 10 japjo 3i|i oi Suipjoooe |iew peindsjp 9yj J8Ai|ep pinous eoiAjes 
leisod eu,l 'SUO!lB|n63J 40ns 01 6uipJOOOV (9002 "82 Ajenjqaj 'a*!) lSl-\>0 QW ON ia>poa s*d 
'snovew uqor pue eiezjy ± e/A/As oas -suot^eziueSjo |ejusujuj8Ao6uoii pue |eiuauiujaAo6 01 
aiqeoiidde suoiiein69J |ejsod sqi p3i|dde sneq 9M 'uasue 3/\.eij saindsip upns 9J9UW 'J9A9AA0|-| 

SSqUV UB(PU| 01 |!BLU 10 AjaAI|ap 9^ A||B01JO9dS SS9JppB JOU Op SUOIlB|n68J (eisod 

_ 9quieM0i>i 

sujjo jU9le^nb9-iiJ3"P!S3Jd 3u.rAc.~P9P3J!P sb p9J9AH9p eq pfnous \\zui peindsip em 

(8 1 Buipujj) psseq sbm \\ qorq/w uo 6u!uosB3J 9lfl uieidxg jou S9op uoueuiiaieiap 

S.VI9 9MI 'A|9iBunuoiun (5002 '92 IPJW q \) CM ON ie>poa s d 'sjowtuns 
mmiS woqsous ueq ss$ -uonejequep Aw uj 1 joab| s^*|GA*1 W «! ^ os °» 

pefftua si uoispep aiueiui s.vis ©Ml 'ssaiaiuauoN '©indsip |JBUJ Sju.} 01 suoiinios io Buiiasn isoiu 
am ui unsai p|noM y oi BujJifJda 91 SUjpuy) pa|B9ddB U99q sen }U9A9 Aub u| pue 'ejfdxa 01 
inoqe st 'Ajejodujai sbaa Aissajdxe laqoieupMi ji^j )o uo«i!u6oo9J s.via ©Ml '©JouueMpn j 

•(566^*2 *W Q l) 65 

"S6 '°N t«RPO Sd "moopiong udjeypue ua/uog rsruuQQ '(0L02 'S ^inr O'l) L6"0L dlAJ 

om i9>t3oa s d y/ftws vfesor 

y uewsuQO Jdjiuuar •asoy uaueQ pue esoy i&o Apu*M S 4//Wd os op |||M a/w ^ajtidsip 
dmsjapeai s.aqiJi et^o\^\ am ssajppe ^snuu uoijeuiaijaiap s.aoijjo siqi iem lusixa am 01 iieui 
paindsjp jo Aj3Ai|3p p3J|p 01 'VI9 341 lou 'J90IJ4O lepipnr 941 P AMiqisuodsw *» si » 

ueuDiBMOWTaMOiBMoMi-Ji^o uoi^uBooaj luuaiuj s.vlaeqi 

•U0|p9J!p siq ie ||BUJ 

am 3AI&09J pinoys e^.ttimoQ ssauisng am jo jaqiusuj paindsipun A|uo am se ^oipiw siaj 
iem pue uewjieuo sb p3Ziu6ooaj aq 9i| jetfl s>|sb an ueiujieLio se aim paiwodde eqs iem pue 
'93UIWW0O sseuisng aqi 0| s-isqujaiu JWftb juiodde %iOiflno Mlj/w psisaA sbm 'paiieoaj 



0i io 9 33B d 



MD 1 1 -264 ID 



Page 7 of 10 



3). Furthermore, both parties base their extensive arguments on their beliefs that the 

chairman possesses the power to direct the Kiowa Tribe's mail. I find that the chairman of the 

Business Committee is the Kiowa Tribe's equivalent position of president, within the meaning of 

[4] 

the applicable posta l regulations (Findings 2-3). See Christine Walker and Matthew Lefvas, 
Sr., P S. Docket No. MD-153 (I.D. July 24, 1992, PSD. August 28, 1992) ("appropriate to 

deliver mail addressed to the Chemehuevi Indian Tribe in accordance with the direction of the 

Chairman of the tribe's duly elected governing body"); see also Syfvia T. Arzate and John 

Marcus, P S Docket No. MD 04-181 (I.D. February 28, 2005) (to the same effect). In order to 

determine which disputant possesses the superior claim to be recognized as the Business- 

Committee chairman, I examine and interpret the Kiowa Tribe's Constitution and its Hearing 

Ordinance. See Walker and Leives, PS. Docket No. MD-153. 

The recall election was not authorized 

Mr. Twohatcnet was the directly elected chairman of the Business Committee prior to 
the July 16 recall election (Finding 3). Therefore, unless it is demonstrated that he was validly 
fernoved from that position, Mr. Twohatchet remains the proper recipient of the Kiowa Tribe's 
mail 

Although the Business Committee voted not to refer the recall proposal to the Hearing 
Board for an election by the Council, the matter was appealed to the Hearing Board (Findings 
12-13)- As required, the Hearing Board then conducted an appeal hearing, with all 5 members 

[5] 

present, to determine whether a recall election should be conducted (Finding 13). However, 
the Hearing Board decided the appeal without all 5 members being present or part of the 

decision-making process (Finding 14). Aside from the controversy about the eligibility of 2 

Hearing Board members, it is not disputed that a third Hearing Board member was not present 

when the recall appeal was decided, due to illness, and that he was not replaced (Finding 14). 

The Hearing Board Ordinance not only requires that all 5 members participate during 

the hearing as a threshold jurisdictional matter, but it also specifically requires that all 5 

members be present to decide the appeal. The Ordinance provides in this regard that "appeal 

decisions will be made by majority vote of five members present." (Findings 10-11; Ordinance 
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reason supports that conclusion. 

The_appointment of Mr. Poolaw as Business Committee 
chairman was unauthorized in any event 

It is apparent to me that even if the July recall election were effective, Ms. ArticHoher as 
the sole remaining Business Committee member, lacked the authority to appoint Mr. Poolaw to 
the Business Committee as its chairman. I therefore would be unable to rule in Mr. Poolaw's 
favor even if the recall election were enforceable. 

In this regard, the Kiowa Constitution is clear that the Business Committee is not 
permitted to conduct business "of any nature" without a quorum (Frnding 5). Ms. Articfioker, 
acting alone, did not constitute a quorum, which requires 5 members (Finding 5). 

The Kiowa Constitution includes specific procedures which must be followed to fill 
Business Committee vacancies. This must be accomplished by election, not appointment (as 
these vacancies created in July would not have been within 60 days prior to the next scheduled 
June election). (Finding 6). Moreover, the Kiowa Constitution contemplates a situation (as 
would be present here if the recall election were valid) in which a quorum cannot be attained. In 
such cases, the Commissioner of Indian Affairs must call and supervise an election to bring the 
Business Committee up to full complement (Finding 7"). It is clear to me that Mr. Poolaw's 
appointment by Ms. Artichoker would not have been authorized, even if the recall election were 
enforceable. 

Conclusion 

Accordingly, I find it appropriate to award the mail to Mr. Twohatchet. I believe that it is 
Mr. Poolaw's burden to demonstrate that Mr. Twohatchet was lawfully removed, see Arzate and 
Marcus, P.S. Docket No. MD 04-181. and that he has failed to do so. 

This decision deals only with delivery of the mail. It does not determine ownership of 
the contents of the mail and does not attempt to resolve any underlying disputes between the 
parties. If either party obtains a court order directing delivery of the mail, postal regulations 
provide that the mail will be delivered according to such an order. Postal Operations Manual § 
616.3. 

Recommended Orde r 
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December 15, 2011 
In the Matter of the Petitions by 
PATRICIA MITCHELL 
at 

Baton Rouge, LA 

■ • 

P.S. Docket Nos. DCA 1 1-205, 
DC A 11-206 and DCA 11-207 

APPEARANCE FOR PETITIONER: 
Patricia Mitchell 

APPEARANCE FOR RESPONDENT: 

Avis M. Beard 

Manager, Labor Relations 

United States Postal Service 

FINAL DECIS ION UNDER THE DEBT COLLE CTION ACT OF 198 2 

On December 9, 2011, I held a telephone conference with Petitioner Patricia Mitchell, 
and Respondent's representative Avis Beard. 

At rny request, Respondent elaborated on her earlier pleading submitted in response to 

my September 29, 2011 Order to Show Cause to explain Respondent' s delay in responding to 

this case. In her November 17, 2011 written response, Ms. Beard noted that she had been 

UJ 

detailed to another location and that in her absence the case had not been assigned. In our 
telephone conference, Ms. Beard further explained the circumstances of her detail. 

I noted to Ms. Beard that our records demonstrated that the Notice of Docketing of 

Petition in this matter was received by Respondent and a Form 381 1 signed by "Mike Collier" 

on July 7, 2011. Additionar documentation, including a copy of the Notice of Involuntary 

Administrative Salary Offsets was received by Respondent on August 16, 2011, and the Form 

m 

381 1 signed by "E. Smith." Still further documentation submitted by Petitioner was served on 
Respondent and a Form 3811 signed by "EJ Dupart" on October 4, 2011. Finally, the Order to 

Show Cause was delivered on October 4, 201 1 , and was also signed on the Form 381 1 by "EJ 
Dupart/' 
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September 21, 2011 

In the Matter of the Petition by 

HERMENEGILDO LOPEZ 
at 

New York, 

P.S. Docket No. DC A 11-128 

APPEARANCE FOR PETITIONER: 
Albert E. Lum 

APPEARANCE FOR RESPONDENT: 
Katherine Ferlauto 

FINALJLECJSION UM^R COLLECTION, ACT OM982 

Petitioner, Hermengildo Lopez, filed a Petition for Hearing on April 13, 2011. 
Respondent, United States Postal Service, sought to collect from Petitioner a debt in the 

amount of $1 ,760 based upon a shortage in the unit reserve for which Petitioner was 

11] 

custodian. A hearing was conducted on July 1 2, 201 1 , in Islandia, New York. The following 
findings are based upon the record. 

FINDINGS OF FACT 

1. Petitioner was served with a Notice of Involuntary Administrative Salary Offsets 
dated April 9, 2011 (Petition Attachment). 

2. Petitioner was unit reserve custodian for a subsidiary of the Merrick Post Office 

[2] 

referred to as Bank Plaza Station at all relevant times (Tr., p. 16). 

3. As the result of the Merrick Post Office unit reserve custodian's prolonged 

absence during the summer of 2010, Petitioner transferred stock from the Bank Plaza Station 
unit reserve directly to the retail floor stock at the Merrick Post Office (Tr., pp. 65-66). 

4. Petitioner's practice was to transfer the stock from the Bank Plaza Station, 
maintain handwritten notes of the transfer, and execute the appropriate paperwork for the 
transfer after the fact [id.). 

5. As part of these stock transfers, sometime prior to September 25, 2010, 
Petitioner transferred 100 books of Item Number 678800 (hereafter "Love King and Queen 

fiLW/r-\nnrn™ni.s and Settin^mesodnA Local Settincs\Temp\wz2cfl\dca-l 1 -128-fd.htm 3/16/2012 
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Merrick Post Office revealed a shortage of $1 ,760, consisting of a shortage of 100 
books of Love King and Queen stamps (S8.80) and 100 books of The Simpsons stamps 
($8.80) (Respondent's Exh. 2; Tr., pp. 14; 38-39). 

15. The Debt Collection Act Petition was timely filed. 

Under the Debt Collection Act, the initial burden lies with Respondent to establish ttiat 
an actual loss exists in an account for which the employee is responsible. See Victoria 
Bingham, P S. Docket No. DCA 09-177 (December f, 2009). Respondent is not required to 
prove any specific dereliction, or act of negligence by Petitioner. Initially, it is sufficient that 
Respondent show that after a properly conducted inventory or audit a stock shortage exists in 
an account for which Petitioner is accountable. Christina A Lamb, P.5. Docket No. DCA 09- 

203 (October 30. 2009). 

It is uncontested that Petitioner was unit reserve custodian, and trial the unit reserve 
audit conducted on September 25, 2010 was conducted in an account for which Petitioner 
was accountable (Findings 6, 14). The audit revealed a combined shortage of $1,760 for Love 
King and Queen stamps and The Simpsons stamps (Finding 14). Accordingly, Respondent 

has met its initial burden. 

Petitioner does not contest the validity of the audit, nor that he was the unit reserve 

custodian at the time of the loss. Instead, Petitioner argues that a corresponding overage in 
the retail floor stock with respect to the two specific item numbers that comprised the unit 
reserve shortage should be applied to this debt as an offset. In doing so, Petitioner relies on 
my decision in Robed Porter, P.S. Docket No DCA 10-290 (February 15, 2011)(Petitioner held 
not accountable due to corresponding overage in retail floor stock). For the reasons that 
follow, that case is not applicable in this situation. 

Petitioner explained in detail how he transferred stock between the different 
accountability units prior to his appointment as unit reserve custodian in both locations. His 
method of transferring stock, while unorthodox, was consistent during his time as unit reserve 
custodian at the Bank Plaza Station (Tr., pp. 79-80). Respondent does not dispute Petitioner's 

die //CADocuments and Scttini-svmecodm\Local Scttings\Temp\\vz2cfl\dca-l I -128-fd.htrn 3/L6/2012 
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The undersigned Administrative Law Judge presided via speaker telephone from the Judiciai Officer 
Courtroom in Arlington, Virginia. 
L2] 

Citations to exhibits admitted into the record are abbreviated to "Respondent's Exh " or "Petitioner's Exh. 
Citations to the transcript are abbreviated as Tr., p. 
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December 16, 2011 
In the Matter of the Petition by 
ABDELMAJID larhdifi 
at 

Indianapolis, IN 

P S. Docket No. DCA 10-272 

APPEARANCE FOR PETITIONER: 
Abdelmajid Larhdifi 

APPEARANCE FOR RESPONDENT: 
Brad Spurgeon 
Labor Relations Specialist 
United States Postal Service 

FLNAL DECISION UNDER THE DEBT COLLECTION ACT OF 1982 

On November 30, 201 1. I issued an Order to Show Cause in this matter noting that 
Respondent had failed to file a response to the original Petition for well over one year. In that 
Outer to Show Cause, Respondent was directed to file an Answer and explanation for the 
delay not later than December 9, 2011. Also in that Order to Show Cause, I directed Petitioner 
to contact this Office, as the numbers provided by Petitioner were not valid contact numbers. 
Petitioner did contact this Office in a timely manner and a telephone conference was held on 
December 7. 201 1 (see Order and Memorandum of Telephone Conference dated December 
7,2011). 

Subsequent to the telephone conference. Respondent complied with the Order to Show 
Cause, and filed an Answer and explanation on December ». 201 1 . Respondent explained 
that the delay in the response was largely attributable to multiple staff changes within the 
Office of Labor Relations, including a retirement of a prior Labor Relations Specialist (May 31 , 
2011) and the transfer of her manager (no date provided). Unfortunately, there is no 
explanation why the prior Labor Relations Specialist, who remained in her position through 
May 31 ,2011, or the Labor Relations Manager, who remained in his position beyond that date, 

lScUinas\TcmpW4d36\dca-10-272-fd.htm 3/16/2012 
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September 21, 2011 

In the Matter of the Petition by 

HERMENEGILDO LOPEZ 
at 

New York, 

P.S. Docket Mo. DCA 11-128 

APPEARANCE FOR PETITIONER: 
Albert E. Lum 

APPEARANCE FOR RESPONDENT: 
Katherine Ferlauto 

FINAL DECISION UNDER THE DEBT COLL ECTION ACT OF 1982 

- 

Petitioner, Hermengildo Lopez, filed a Petition for Hearing on April 13, 201 1 . 
Respondent. United States Postal Service, sought to collect from Petitioner a debt in the 
amount of $1,760 based upon a shortage in the unit reserve for which Petitioner was 

HI 

custodian. A hearing was conducted on July 12, 2011, in Islandia, New York. The following 
findings are based upon the record. 

1 . Petitioner was served with a Notice of Involuntary Administrative Salary Offsets 
dated April 9, 201 1 (Petition Attachment). 

2. Petitioner was unit reserve custodian for a subsidiary of the Merrick Post Office 

El 

referred to as Bank Plaza Station at all relevant times (Tr„ p. 16). 

3. As the result of the Merrick Post Office unit reserve custodian's prolonged 

absence during the summer of 2010, Petitioner transferred stock from the Bank Plaza Station 
unit reserve directly to the retail floor stock at the Merrick Post Office (Tr. , pp. 65-66). 

4. Petitioner's practice was to transfer the stock from the Bank Plaza Station, 
maintain handwritten notes of the transfer, and execute the appropriate paperwork for the 
transfer after the fact (id), 

5. As part of these stock transfers, sometime prior to September 25, 2010, 
Petitioner transferred 1 00 books of Item Number 678800 (hereafter "Love King and Queen 
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September 21, 2011 

In the Matter of the Petition by 

HERMENEGILDO LOPEZ 
at 

New York, 

P S. Docket No. DCA 11-128 

APPEARANCE FOR PETITIONER: 
Albert E. Lum 

APPEARANCE FOR RESPONDENT: 
Katherine Ferlauto 

FIN AL D ECISION UNDER THE DEBT COLLECTION ACT OF 1982 

Petitioner. Hermengildo Lopez, filed a Petition for Hearing on April 13, 201 1 . 

Respondent, United States Postal Service, sought to collect from Petitioner a debt in the 

amount of $1 ,760 based upon a shortage in the unit reserve for which Petitioner was 

[1] 

custodian. A hearing was conducted on July 12. 2011, in Islandia, New York. The following 
findings are based upon the record. 

FINDINGS OF FACT 

1 . Petitioner was served with a Notice of Involuntary Administrative Salary Offsets 
dated April 9, 201 1 (Petition Attachment). 

2. Petitioner was unit reserve custodian for a subsidiary of the Merrick Post Office 

[2] 

referred to as Bank Plaza Station at all relevant times (Tr., p. 16). 

3. As the result of the Merrick Post Office unit reserve custodian's prolonged 

absence during the summer of 2010, Petitioner transferred stock from the Bank Plaza Station 
unit reserve directly to the retail floor stock at the Merrick Post Office (Tr. . pp. 65-66). 

4. Petitioner's practice was to transfer the stocK from the Bank Plaza Station, 
maintain handwritten notes of the transfer, and execute the appropriate paperwork for the 
transfer after the fact (id.). 

5. As part of these stock transfers, sometime prior to September 25, 2010, 
Petitioner transferred 1 00 books of Item Number 678800 (hereafter ' Love King and Queen 
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Merrick Post Office revealed a shortage of S1 ,760, consisting of a shortage of 100 
books of Love King and Queen stamps ($8.80) and 100 books of The Simpsons stamps 
($5,80)(Re5pondents Exh. 2; Tr., pp. 14, 38-39). 

15. The Debt Collection Act Petition was timely filed. 

DECISION 

Under the Debt Collection Act, the initial burden lies with Respondent to establish tha! 
an actual loss exists in an account for which the employee is responsible. See Victoria 
Bingham, P S. Docket No. DCA 09-177 (December 7, 2009), Respondent is not required to 
prove an/ specific dereliction, or act of negligence by Petitioner. Initially, it is sufficient that 
Respondent show that after a properly conducted inventory or audit a stock shortage exists in 
an account for which Petitioner is accountable. Christina A. Lamb, P.S. Docket No. DCA 09- 
203 (October 30,2009). 

It is uncontested that Petitioner was unit reserve custodian, and that the unit reserve 
audit conducted on September 25, 2010, was conducted in an account for which Petitioner 
was accountable (Findings 6, 14). The audit revealed a combined shortage of $1,760 for Love 
King and Queen stamps and The Simpsons stamps (Finding 14). Accordingly, Respondent 
has met its initial burden. 

Petitioner does not contest the validity of the audit, nor that he was the u nit reserve 
custodian at the time of the loss. Instead, Petitioner argues that a corresponding overage in 
the retail floor stock with respect to the two specific item numbers that compnsed the unit 
reserve shortage should be applied to this debt as an offset. In doing so, Petitioner relies on 
my decision in Robert Porter, P.S. Docket No. DCA 10-290 (February 15, 201 1)(Petitioner held 
not accountable due to corresponding overage in retail floor stock). For the reasons that 
follow, that case is not applicable in this situation. 

Petitioner explained in detail how he transferred stock between the different 
accountability units prior to his appointment as unit reserve custodian in both locations. His 
method of transferring stock, while unorthodox, was consistent during his time as unit reserve 
custodian at the Bank Plaza Station (Tr. , pp. 79-80). Respondent does not dispute Petitioner's 
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01 

The undersigned Administrative Law Judge presided via speaker telephone from the Judicial Officer 
Courtroom in Arlington. Virginia. 
12] 

Citations to exhibits admitted into the record are abbreviated to "Respondent's Exh." or "Petitioner's Exh." 
Citations to the transcript are abbreviated as "Tr , p ." 
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December 16, 2011 
In the Matter of the Petition by 
ABDELMAJID LARHDIFI 
at 

Indianapolis, IN 

P.S. Docket No. DCA 10-272 

APPEARANCE FOR PETITIONER: 
Abdelmajid Larhdifi 

APPEARANCE FOR RESPONDENT: 

Brad Spurgeon 

Labor Relations Specialist 

United States Postal Service 

E1NA L_DEC]S!0 N UNDER THEDEBT COLLECTION ACT OF 1982 

On November 30, 2011, I issued an Order to Show Cause in this matter noting that 
Respondent had failed to file a response to the original Petition for well over one year. In that 
Order to Show Cause, Respondent was directed to file an Answer and explanation for the 
delay not later than December^ 2011. Also in that Order to Show Cause, I directed Petitioner 
to contact this Office : as the numbers provided by Petitioner were not valid contact numbers. 
Petitioner did contact this Office in a timely manner and a telephone conference was held on 
December 7, 201 1 (see Order and Memorandum of Telephone Conference dated December 
7,2011). 

Subsequent to the telephone conference, Respondent complied with the Order to Show 
Cause, and filed an Answer and explanation on December 9, 2011. Respondent explained 
that the delay in the response was largely attributable to multiple staff changes within the 
Office of Labor Relations, including a retirement of a prior Labor Relations Specialist (May 31 , 
201 1) and the transfer of her manager (no date provided). Unfortunately, there is no 
explanation why the prior Labor Relations Specialist, who remained in her position through 
May 31 , 201 1 , or the Labor Relations Manager, who remained in his position beyond that date, 

■ i r- i i 
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ORDER 

The Petition is GRANTED. Respondent may not collect the debt of $1 ,000 by 
administrative offset from Petitioner's salary. 



James G. Gilbert 

Chief Administrative Law Judge 



It] 

According to Respondent, Labor Relations Specialist Juli Sheffield served until Way 31, 201 1. and Labor 
Relations Manager John Monser remained until sometime after that date prior to his transfer. Our records show 
that service was made upon John Monser c-f the original Petition on October 5, 201 0, in his capacity as Labor 
Relations Manager, and signed for by L Seymour on that date. The fact that Mr. Monser may have normally 
assigned Ms. Sheffield such matters, and that Ms. Sheffield retired many months later, does little to explain why 

this Petition was ignored by Labor Relations prior to her retirement, or for the many months following her 
retirement. 
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and the relocation brochure she was given specifically directed Petitioner to the F-1 5 Handbook 

for detailed information concerning relocation benefits and limitations (Finding 4). During the 

relocation process, Petitioner repeatedly was directed to the F-15 handbook for guidance, and 

on the Form 178 authorizing her relocation. Petitioner certified that she had read the 

appropriate sections of the F-15 Handbook (Finding 9). The F-15 Handbook was a regulation 

of the Postal Service (39 QvFvR. §21 1.2 (a)(3)) and defined the scope of relocation benefits 

afforded its employees. That no one specifically and personally warned Petitioner of the 

consequence of moving with her household furnishings into a house she owned does not 

relieve her of limitations imposed by Respondent's regulation. See United States v. Bar Bea 

[6] 

Trucking Co.. 71 3 F. 2d 1563. 1567 (Fed. Cir. 1983). 

Petitioner argues that the actions of Respondent's officials in allowing her to keep the 

money fortwo-and-one-half years before attempting recovery, authorizing the temporary 

quarters benefit in the first place, and granting Petitioner an extension to the two-year period to 

use the home purchase benefit waived the limitations of the F-1 5 Handbook. Respondent has 

demonstrated that Petitioner was not entitled to a temporary quarters allowance. Thus, granting 

the benefit in the first place was erroneous, and Petitioner is not entitled to keep a benefit 

granted her in error. See JillJacquin, P.S. Docket No. DCA 96-371 (January 24, 1997). While 

a prompt recovery of the unauthorized benefit would have been preferable, there is no statute of 

limitations that would preclude Respondent from recovery at this time, Kathryn L Schrack, P.S. 

Docket Nos. DCA 1 1-52, DCA 1 1 -53, and DCA 1 1 -54 (August 26, 2011). and Petitioner has not 

demonstrated prejudtce stemming from the collection delay. 

Moreover. Petitioner led the postal officials granting the extension to believe that her San 

Diego house was a rental. Had they known that Petitioner had moved into her own home and 

moved her furnishings in, Petitioner would not have been granted the extension. (Findings 22, 

23). Under these circumstances extending the time for use of the home purchase benefit does 

not demonstrate that Respondent's officials agreed that Petitioner's receipt of the temporary 

quarters allowance was appropriate. 

Avoidance of Unnecessary Expenses 
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40. Petitioner's September 1 , 201 1 annuity payment included a reimbursement from 
OPM of $1,969.19 (Annuity Statements). 

41 . The total amount claimed by Respondent is $12,938. It has collected a total of 
S5.148.76 ($3,179.57, the net of Petitioner's pay-for-performance award (Finding 32) plus 

13] 

$1,969.19 collected from Petitioner's May 1, 2011 annuity payment (Finding 34)). In this 
proceeding Petitioner challenges Respondent's retention of the amounts withheld and its 

intention to collect the remainder, S7.789.24, from her future annuity payments. 

DECISION 

Scope of Decision 

Petitioner challenged Respondent's refusal to pay her closing costs for the August 201 
purchase of her home in San Clemente (Findings 25, 26, 28) as well as Respondent's intended 
involuntary collection of the $12,938 temporary quarters allowance. Respondent's Answer 
addressed both issues. In a July 13, 2011 telephone conference (confirmed by a July 14, 2011 
Order and Memorandum of Telephone Conference), i advised the parties that 39 C.F.R. Part 
966 authorized consideration only of the second issue. I have no authority to consider 
Respondent's refusal to pay Petitioner's closing costs. Accordingly, this Initial Decision will 
decide only Petitioner's challenge to Respondent's recovery of the temporary quarters 
allowance. 

Po sitions o f the Parties 

Respondent argues that it is entitled to recover the lump sum temporary quarters 
allowance Petitioner received because its relocation regulations do not authorize a temporary 
quarters allowance under the circumstances of Petitioner's relocation. It argues that as the 
payment was made to Petitioner erroneously, Respondent is entitled to recover it. 

Petitioner argues she should not be denied the temporary quarters allowance because 
(1 ) the F-1 5 Handbook does not explicitly state that she was not entitled to the benefit and 
Respondents officials' understood she was entitled to receive it: (2) Respondent's 
representatives waived recovery by leading her to believe she was entitled to the benefit by 
granting it in the first place and by subsequently extending the time for her to claim the home 
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extension did not know Petitioner had moved back into a house she owned when relocating in 
2008. If she had known, she would not have granted the extension. <Tr. 74,93-94). 

24. On July 7, 2010, Petitioner asked her Cartus representative whether she would still 
receive the new home purchase benefits if she retired before closing the purchase of a new 
home but still closed before September 30, 2010. The representative advised her that once she 
retired, no further relocation benefits would be paid. (Pet. Exh. 4. p. 1 3). 

25. On August 30, 2010, Petitioner bought a house in San Clemente, California, near 
her son's home and the location where she wished to live after she retired from the Postal 
Service (Pet. Exh. 3, p. 23). 

26. On September 2, 201 0, Petitioner filed a claim with Respondent for recovery of her 
closing costs of $9,629.15 for the San Clemente house (Pet. Exh. 1, pp. 28-33; Resp. Exh. 1. p. 
7). 

27. Petitioner retired from the Postal Service effective September 30. 2010 (Resp. Exhs. 
4, 20). She lived in her San Diego house until she moved to San Clemente (Tr. 219). 

28. On October 1, 2010, Petitioners former manager denied Petitioner's claim for 
closing costs, stating that they were not recoverable because they were for a second home. He 

repaid: "As you relocated to your new duty station to a home you owned, which was and 
continued to be your principal residence, you were not eligible for the temporary quarters 
allowance." He followed that letter with a Letter of Debt Determination on October 4, repeating 
the demand that Petitioner repay S12.938 and offering Petitioner an opportunity to request 
reconsideration. (Pet. Exhs. 1 (p. 37), 3 (pp. 28-29); Resp. Exh. 12; Tr. 162-163). 

29. On October 7. 2010. Petitioner req jested reconsideration, arguing that she never 
intended for her San Diego house to be her permanent or principal residence, and that the San 
Clemente house is her permanent residence (Pet. Exh. 1 (p. 41 ) ( 3 (p. 32)). 

30. On March 4, 2011. Petitioner wrote to her former manager complaining that she was 
entitled to a pay-for-performance bonus earned before her retirement (Pet. Exhs. 1 (p. 43), 3 (p. 
34); Tr. 1S7, 184). An award was made, but Respondent withheld the full amount to apply to 
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hunting trip and $12,938 for the temporary quarters allowance. The temporary quarters 
allowance was calculated by multiplying the sum of the standard GSA lodging and meal rates 
for travelers in San Diego (S146 per day and $64 per day, respectively) by 60 days (60 x $210 = 
$12,600) and adding the cost of one round trip airfare between Denver and San Diego (S338). 
(Resp.Exhs. 3.24; Tr 135-136). 

13. Respondent contracts with a relocation company. Cartus, to coordinate employee 
relocations. On February 14, 2008. a Cartus representative advised Petitioner of the relocation 
benefits available to her, including the compensation for house hunting trips and temporary 
quarters. She wrote regarding the lump sum temporary quarters allowance, 'There are no 
receipts required and the money is to be used at your discretion." She also advised that 
Petitioner had two years from her report-to-work date to complete her relocation. (Pet. Exh. 3, 
p. 11;Resp. Exh. 10). 

14. Cartus representatives coordinate employee relocations and administer available 
relocation benefits but have no authority to approve, change, or allow relocation benefits not 
authorized by Respondent (Tr. 52-54, 108-109). 

15. Petitioner has owned a house in San Diego since 1998. At least part of the house 
had been rented to a tenant up to 2007; thereafter it was occupied periodically by her son, who 
paid no rent. Petitioner paid the mortgage and all other costs of the house while she was in 
Denver (Resp. Exhs. 1 (pp. 5, 8), 3, 5; Tr. 179, 181, 217-218). 

16. In processing Petitioner's move, neither Respondent's employees nor the Cartus 
representative told Petitioner that moving into her own house in San Diego would disqualify her 
from receiving a temporary quarters allowance. The Cartus representative did not ask 
Petitioner if she owned a house in San Diego. The F-1 5 Handbook did not specifically point out 
that moving into a house owned by the employee at the new duty station would bar receipt of a 
temporary quarters allowance nor did the relocation brochure Petitioner was provided (Finding 

U] 

4). (F-1 5 Handbook; Tr. 51-52, 83, 102. 187-190). None of the relocation forms given 
Petitioner to complete required that sfce notify Respondent that she owned a home at the new 

duty station (Tr. 58, 79). 
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3. The F-15 Handbook in effect at the time of Petitioner's move was the December 22, 
2000 edition, revised as of March 25, 2002, and July 1 . 2005 (hereinafter referred to as the "F- 
15 Handbook") (Tr. 25-26). 

4. On February 1, 2008, a Postal Service relocation coordinator sent Petitioner a 
brochure describing available relocation benefits. She advised Petitioner where the F-15 
Handbook could be accessed on the internet, but noted, "HQ is in the process of revising the F- 
15 for relocation." The relocation brochure identified the information it provided as general 
information and pointed out that "Handbook F-15 provides detailed information." (F-15 
Handbook; Postal Bulletin 22159 (July 21, 2005); Pet. Exh. 4, pp. 1-12). 

5. The relocation benefits to be afforded Petitioner were listed on PS Form 178, Specific 
Travef Order - Relocation and Relocation Agreement, and included a temporary quarters 
allowance for her move from Denver to San Diego. The Form 178 identified March 31, 2008, as 
Petitioner's date to report to her new duty station. (Respondents Exhibit ("Resp. Exh.") 13 (PS 
Form 178 (Interim), December 2000); Tr. 195). 

6. The temporary quarters allowance authorized by the F-15 Handbook provided a lump 
sum amount to compensate a relocating employee for subsistence expenses while living in 
temporary quarters. These expenses consist of commercial lodging, meals, laundry, and dry- 
cleaning. The policy granting the benefit recognizes that while living in temporary quarters, the 
employee will not have available cooking and laundry facilities and thus will incur extra costs for 
lodging, restaurant meals, and laundry. (F-15 Handbook, p. 25; Tr. 33, 88-89). 

7. The F-15 Handbook defined temporary quarters as follows: 
Definition 

Temporary quarters refer to any lodging obtained from commercial sources that you and 
your immediate family occupy for a temporary amount of time. This is a temporary 
solution for housing until you can move into a permanent residence. Quarters are not 
considered temporary if your lease is for more than 60 days. 

* » * 

BE AWARE that if you move your household goods into your temporary quarters, your 
housing is no longer considered temporary, and your expenses will not be reimbursed. 

The admonition regarding household goods was repeated a few pages later: 
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that "the agency will rescind the 'Notice of involuntary Administrative Salary Offsets' for 
the invoice #701540792 in the amount of $226.14, and absolve the claimant of the debt." 
As Respondent admits applicability of the Three Year Policy to this debt, Petitioner is 

in 

entitled to entry of judgment in her favor. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by administrative 
offset from Petitioner's salary. 

James G. Gilbert 

Chief Administrative Law Judge 



m 

In a telephone conference on January 30. 2012, Respondents representative reiterated the position of the 
Postal Service that the debt at issue will not be collected under the Three Year Policy. 
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Petitioner argues that she saved Respondent money by moving her household 
furnishings into her San Diego house because she would have been entitled to store them at 
Respondent's expense. She suggests that she was thus in compliance with the requirement in 
the F-15 Handbook that she avoid unnecessary expenses (Finding 11). The purpose of the 
temporary quarters allowance is to defray lodging, meal, and incidental expenses associated 
with being in temporary housing. That under different facts Respondents cost of Petitioner's 
relocation might have been less is irrelevant. 

Respondents Ri g ht to R ec over th e Temporary Quarters Allowance 

Petitioner argues that the F-15 Handbook and her Relocation Agreement allow 
Respondent to recover the benefit in only two situations: (1) if she failed to relocate or (2) if she 
failed to stay in the new position for 12 months (Findings 9, 10). Since she met both of those 
requirements, she contends there is no basis for requiring her to repay the temporary quarters 
allowance she received. 

Specific reference to two situations in which the employee may be required to repay 
relocation benefits does not preclude Respondent's recovery where, as here, Petitioner was not 
entitled to the temporary quarters allowance under Postal Service regulations. As the benefit 
was paid to her erroneously, she acquired no right to keep the funds. See D/Siivestro v. United 
States, 405 F.2d 150, 1 55 <2d Cir. 1968). Accordingly, Petitioner is indebted to Respondent in 
the amount of the erroneously paid relocation benefit. See Raymond J. Voisine, P.S. Docket 
No. DCA 95-22 (March 21, 1995). 

Respondent's Withholding off Fun ds Owed Petitioner 

Petitioner complains that Respondent failed to advise her of her right to petition for a 
hearing under 39 C.F.R . Part 966, Rules of Practice in Procoedings Relative to Administrative 
Offsets Initiated against Former Employees of the Postal Service, before withholding her pay- 
for-performance bonus and deducting from her May 1 , 201 1 annuity payment (Findings 31-40). 
Respondents administrative offset regulations contemplate that an action to collect for a debt 
attributed to a former employee will be initiated by a demand from the Eagan Accounting 
Service Center offering an opportunity for the former employee to obtain reconsideration by her 
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41 CFR 302-5.3O5. 

Petitioner argues that she should be entitled to the temporary quarters allowance 
because she always intended that her San Diego house would be a temporary residence, citing 
a number of CBCA decisions. She points out that throughout the two-and-one-half years of her 
occupancy she continued to look for other houses to buy (Finding 21) as evidence that she 
considered the San Diego house only a temporary residence. 

Respondent argues correctly that the FTR does not apply to the Postal Service, 39 
U.S C. §410, and that the F-15 Handbook governs Petitioner's relocation. Accordingly, other 
agency decisions addressing relocation under the FTR are not binding in this proceeding, 
although their reasoning may have some helpful application in resolving Postal Service 
relocation issues. Nevertheless, I am not persuaded that applying the FTR standards would 
result in a different outcome in this case. 

In Juan G. Bernal, CBCA 1648-RELO, December 3. 2009, an employee was found not 
entitled to a temporary quarters allowance because he had entered a Tease for one year with no 
provision for breaking it early, had received all of his household furnishings when he moved in, 
and at the time the claim was under consideration he had been in the leased house for 9 
months. Here Petitioner moved into a house she owned, received all her household furnishings 
when she moved in, and stayed in the house for two-and-one-half years. Petitioner's simple 
expressions of intent to occupy the San Diego house temporarily in the face of actions to the 

m 

contrary will not suffice to prove the lodging temporary. Id. 

In a decision by the General Services Administration Board of Contract Appeals, which 

decided relocation claim cases before the 2007 creation of the CBCA, the judge addressed a 

claim for the meals and incidentals portion of a temporary quarters allowance of a relocating 

employee who moved into a furnished home he owned at the new duty station. The judge 

noted that the temporary quarters allowance serves to reimburse an employee reasonably and 

equitably for subsistence expenses incurred when it is necessary for the employee to occupy 

temporary lodging and denied the claim: "Because [the employee] occupied his own residence 

at the new duty station immediately upon reporting for duty, and had furnishings available for 
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m 

Additionally, a comment Petitioner made in the course of looking for another house undercuts her insistence 
that she intended the San Diego house to be a temporary residence while she searched for another house to be 
her permanent residence. I n an email communication with a friend regarding her search for a house in 2009. 
Petitioner commented, "I have no problem rehabbing if the payback is worth it. Depending on the property, I would 

live in it (rent out my place), rent it or resell * (Finding 21. fh. 2). This suggests an investment motivation rather 

than an overriding interest in finding a permanent residence. 



■ 
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September 7. 2011 
Appeals of 

STEWARTSVILLE POSTAL PROPERTIES 
LEASE AGREEMENT 
PSBCA Nos. 6377, 6382 and 6394 
APPEARANCE FOR APPELLANT 

Dennis J. Francis, Esq. 

APPEARANCE FOR RESPONDENT 
Barbara H. Cioffi. Esq. 

OPINION OF JHE BOARD 
ON RESPONDENT'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

Respondent moves for partial summary judgment,' ' asserting that the Board's 
dismissal with prejudice of a prior appeal involving the underlying subject matter renders final 

the contracting officer's decision that Appellant is responsible under the lease for snow 
removal. Respondent maintains that entitlement therefore is established in its favor based on 
res judicata, leaving only quantum for the Board to address in these appeals. 

We grant Respondent s motion because the statutory period for Appellant to appeal the 
contracting officer's decision involved in the previously dismissed case has expired. 
Accordingly, we find that matter, that snow removal was Appellant's obligation under the lease, 
to be resolved with finality and to be unreviewable. The scope and meaning of that 
responsibility, as well as quantum issues however, remain for the Board to address in these 
appeals. ' 

The following findings of fact are determined solely for purposes of resolving this 
motion. 

FINDINGS O F FACT 
1. On March 26, 2008, the parties entered into a lease under which Appellant. 
Stewartsville Postal Properties, LLC, constructed the Stewartsville, New Jersey Main Post 
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matter. (AF7at87). 

6. On June 3, 2010, Respondent's contracting officer issued a final decision in 
which he stated that he was responding to Appellant's claim concerning snow removal 
responsibility, referenced in Finding 5. The decision analyzed which version of the lease 
controlled {with or without the Rider that included the snow removal provision). The final 
decision concluded, 

Given the above it is my determination that you, as landlord, have responsibility for 
snow removal under the terms of the lease . . . 

(AF8). 

7. While the contracting officer's decision concluded that snow removal was 
Appellant's responsibility under the lease, it did not respond to Appellant's questions about the 
scope of ttiat snow removal responsibility or otherwise interpret that provision. The contracting 
officer's decision included language advising Appellant of its appeal rights. <AF 8, see 39 CFR 
§601.109 (g)(7-8)>. 

8. On September 1, 2010, Appellant's principal transmitted a letter to the 
contracting officer denoted as "a formal notice of appeal" of the final decision, and designating 
''this Notice of Appeal as a Complaint" (AF 9). 

9. Respondent's counsel forwarded Appellant's notice of appeal to the Board, and 
the appeal was docketed as PSBCA No. 6350. On October 29, 2010, Appellant's counsel filed 
a notice of appearance. 

10. In a letter to the Board dated December 10, 2010, Appellant s counsel stated, 

In reference to the above captioned matter, as you are aware my office represents the 
Appellant, Stewartsville Postal Properties, LLC. After consultation with my client please 
accept this letter as a formal withdrawal of Appellant's appeal under PSBCA No. 6350. 

11 On December 20, 2010. the Board issued an Order in PSBCA No. 6350, as 
follows. 

Appellant's counsel has filed a letter withdrawing this appeal. Appellant is advised that 
such a withdrawal will result in dismissal of the appeal with prejudice. If Appellant has 
any objection to such a result, it must notify the Board in writing no later than January 7 
2011. (Emphasis in original). 
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June rent. The contracting officer's decision included the same paragraph recited in Finding 
14. 

19. Appellant timely appealed this decision. The appeal was docketed as PSBCA 
No. 6394, and the appeals were consolidated (June 30, 2011 Order). 

20. Respondent's Answer raised res judicata as an affirmative defense (Answer at 
4), and a briefing schedule was established to address the issue ( Order and Memorandum of 
Telephone Conference, April 28, 2011). Respondent's motion, captioned Respondent's Legal 
Brief On the Res Judicata Effect of June 3, 2010 CO Final Decision Letter, was received by the 
Board on May 11, 2011, and construed to apply to the consolidated appeals (May 13, 2011 
Order, June 30, 201 1 Order). Appellant did not respond to the motion (June 17, 201 1 Order). 

DECISIO N 

Respondent argues that the Board's dismissal with prejudice of PSBCA No. 6350 
requires that we rule that the question there at issue which was addressed by the contracting 
officer has been resolved in its favor. Respondent argues that Appellant therefore is precluded 
from contesting entitlement in the present appeals due to res judicata. It concludes that as a 
result, the Board need only determine in these appeals whether the costs incurred by 
Respondent were reasonable. 

[2] 

Appellant did not respond to the motion (Finding 20). In the absence of explanation 
by Appellant, we consider, and ultimately accept an argument presented in Respondent's 

motion, that the denied claim appealed in PSBCA No. 6350 was cognizable as a claim under 

m 

the Contract Disputes Act (CDA). The CDA itself does not define a claim. However, 
Federal Circuit precedent obliges us to consider the term "claim" broadly See Todd 

Construction, LP. v. United States, F.3d _, 201 1 WL 3796259 (Fed. Cir.. August 29, 
201 1). We examine applicable regulations implementing the CDA, the language of the 
contract, and the facts of the case to decide whether an appeal of a cognizable claim was at 
issue in PSBCA No. 6350. See Garrett v. General Electric, Co., 987 F.2d 747, 749 (Fed. Cir. 
1993). 

[4] 

Regulations imolementina the CDA for Postal Service contracts do not address the 
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Accordingly, snow removal is Appellant's obligation under the lease. Proceedings 
concerning the remaining aspects of these appeals, involving the scope of that responsibility 
and damages issues, will be addressed by separate Order. 

CONCLUSION 

Respondent's motion for partial summary judgment is granted. 

■ 

i 

■ 

Gary E. Shapiro 
Administrative Judge 
Board Member 

I concur 

William A. Campbell 
Administrative Judge 
Chairman 

David I. Brochstein 
Vice Chairman 
Administrative Judge 



11] 

Because Respondents motion addresses the merits of these appeals, we construe it aa one for partial 
summary judgment. See J. Leonard Spodek, Nationwide Postal Management. PSBCA No. 4351 00-1 BCAU 
30.681. at 151.519 n.1. 

[2] 

Nor did Appellant respond to the Board's December 20. 2010 warning that withdrawal of PSBCA No 6350 
would result in d ismi ssal with prejud ice (Findings 1 1 -1 3). At the time of Appella nt's withdrawal request and the 
Board's warning, the 90-day appeal period had expired. 

m 

Had we concluded to the contrary - that the denied claim was not cognizable as a CDA claim, the statutory 
appeal period would not have begun, and so. could not be expired. Similarly, there could not have been a viable 

appeal before the Board when PSBCA No. 8350 was dismissed, and the dismissal could not have resulted in any 

preclusive effect. See Do-Well Machine Shop. Inc. , 870 F.2d 637, 639-40 (Fed. Cir. 1989). 

The Federal Acquisition Regulations, which include a definition of a claim for CDA purposes, see Garrett 987 
F 2d at 749. do not apply to the Postal Service See Zobe. LLC. PSBCA Nos. 6239, 6244. 6245. 10-1 BCA 1 
34,342. 11 

ca 

We express no opinion as to whether the contracting officer's decision would have been viable u nder the CDA 
in the absence of Appellants claim requesting it be decided. 

do 

Accordingly, we need not address Respondent's res judicata argument. 
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January 12, 2012 

In the Matter of the Petition by 

JAMES SCANNAPIECO 
at 

ParKside, PA 

P.S. Docket No. DCA 11-277 

APPEARANCE FOR PETITIONER: 
Albert E. Lum 

Scialla Associates, Inc. 

APPEARANCE FOR RESPONDENT: 
Joseph M Belluso 

Labor Relations Specialist United States Postal Service 

FINAL DECISI ON UNDE R THE DEBT COLLECTION ACT OF 1982 

Petitioner, James Scannapieco, filed a Petition for Hearing on September 19, 201 1 . Respondent. 
United States Postal Service, sought to collect from Petitioner a debt in the amount of $2,138.23. 

On January 9, 2012. the parties submitted a Settlement Agreement in which Respondent rescinds 

the Notice of involuntary Administrative Salary Offsets. Respondent also relieved Petitioner of any 
responsibility for the debt at issue in this Petition. This is an admission on the merits of the Petition by 

Respondent. Although the parties request a dismissal of the Petition, the appropriate action is to issue a 
Decision in favor of Petitioner. 

ORDER 

The Petition is granted. Respondent may not collect the debt by administrative offset from 
Petitioner's salary. 



James G. Gilbert 

Chief Administrative Law J udge 
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1 

January 23, 2012 

In the Matter of the Petition by 

CARMEN VILLARREAL 
at 

Mechanicsville, VA 

P.S. Docket No. AO 11-208 

APPEARANCE FOR PETITIONER 

CARMEN VILLARREAL: 

Albert E. Lurn 

Scialla Associates, Inc. 

APPEARANCE FOR RESPONDENT: 
PAULA K. ARMATIS: 

Labor Relations Specialist 
United States Postal Service 

I NITIAL DEC ISION 

Petitioner, Carmen Villarreal, filed a Debt Collection Act Petition after having received a 
Notice of Involuntary Administrative Salary Offsets from Respondent, United States Postal 
Service. The Notice asserted Respondent's intention to collect $49,982.57 from Petitioner by 
administrative offset to recover a stamp stock shortage in a unit reserve account for which 
Petitioner had been accountable custodian. Following Petitioner's retirement, I converted the 
Petition to one addressed under 39 CFR Part 966, Rules of Practice in Proceedings Relative to 
Administrative Offsets Initiated Against Former Employees of the Postal Service. 

I presided at a hearing in Richmond, Virginia, in which six witnesses testified, including 
Petitioner. This Initial Decision finds in Respondent's favor, and I conclude that it is entitled to 
recover by administrative offset the full amount of the debt sought from Petitioner. 

FINDING S OF FACT 

1. Petitioner was the customer service manager for a post office known as the West 
End Station in Richmond, Virginia. She served as that station's accountable unit reserve 
custodian since 2002. (Hearing Transcript (Tr.) 21 . 66-67, 164-65)_ 

2. During the relevant time, custodians in Petitioner's district were required to count 
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58, 165,184-85,193-94). 

8. On May 7, 2010. the unit reserve was audited by two counters incident to a 
transfer of the accountability necessitated by Petitioner's absence. The audit was performed by 
Petitioner's replacement as customer service manager and by the station's lead sales service 
clerk, who also was Petitioner's designee for these purposes. The audit revealed a $65,726.01 
shortage. (R. Exs. 11-13; Tr. 20, 43-47, 80-81 , 85, 201). 

9. The Way 7 audit was conducted properly and is accurate (Tr. 49, 83-85, 128). At 
the conclusion of the May 7 audit, custodian responsibility for the unit reserve was transferred 
from Petitioner (Tr. 185). 

10. An official from the National Association of Postal Supervisors (NAPS), 
representing Petitioner, also was present at the May 7 audit (Tr, 48-49, 84. 124-25). The NAPS 
representative agreed that the audit was properly conducted and that the result was accurate 
(Tr. 49, 84, 128). 

i 

11. Unit reserve custodians are required to maintain a secured envelope in the post 
office which identifies the custodian's designee to access the unit reserve safes in the 
custodian's absence, and provides the key or combination to the lock and accounting system 
password information (Tr. 47-48). However, Petitioner did not maintain that secured envelope 

(Tr. 111-12). 

12. In order to obtain access to the locked unit reserve safes in the absence of the 
secured enveloped referenced in Finding 11, a maintenance employee drilled open the locks. 

He did so in the presence of the counters and Petitioner's NAPS representative. (Tr. 80-81, 97, 

. . . . , 

111-12, 126-27). Petitioner was offered the opportunity to be present at the May 7 aud it but she 
did not attend (Tr. 111, 125, 177, 194). 

13. The station's retail unit was not counted on May 7 (Tr. 110. 135, 160). as it 
should have been once the unit reserve shortage was discovered on that date (Tr. 1 62; of. 
Resp. Ex 35 at p. 12 (Handbook F-101. § 13-4)). 

14. The first unit reserve audit conducted subsequent to May 7 revealed a balanced 
account (Tr. 99). 
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the unit reserve shortage that occurred while she was accountable custodian unless 
circumstances are shown that should alleviate or offset that debt. Petitioner bears the burden 
to demonstrate such exonerating circumstances. See Zeola H. Brady, P.S. Docket No. DCA 
10-190 (February 11.2011). 

The unit reserve system count against which the May 7 audit was measured was in 
balance (Findings 3, 5-6). Petitioner maintains that she conducted a proper count on April 20 
inclusive of the unit redeemed, which showed a small overage (Finding 5). Respondent asserts 
that the April 20 count did not occur, that any resulting paperwork was fraudulent, and that, in 
any event, the unit reserve counts prior to April 20 showed a zero variance between the 
recorded balance and stock on hand in the unit reserve (Finding 3). Because the parties do not 
disagree that the unit reserve prior to May 7 was in balance, I need not resolve the factual 
conflict concerning the April 20 count. 

Accordingly, Petitioner remained accountable until completion of the May 7 audit 
(Finding 9), There is no evidence that the unit reserve safes were compromised during that 16- 
day period Petitioner retained exclusive, and indeed, unquestioned control over the unit 
reserve safes, and the locks needed to be drilled open for others to gain access (Findings 3, Il- 
ia). 

The Way 7 audit was properly conducted, was accurate, and demonstrated the asserted 
shortage (Findings 8-10). Moreover, Respondent acted reasonably in investigating the 
shortage, and it offset all overages found in the retail unit against Petitioner's accountability 
even though the overages were not demonstrated to have been directly related to the shortage 
(Findings 15-16). 

The record is devoid of details concerning the large retail unit overage discovered in July, 
which was used to offset the unit reserve shortage. However, Petitioner does not question the 
accuracy of that July retail count or crairn that more should be offset because of it. Respondent 
erred in not counting the retail unit when the unit reserve shortage was discovered (Findings 2 , 
13). I need not resolve whether this failure to have performed concurrent counts alone might be 
sufficient to affect a unit reserve custodian's accountability in an appropriate case because in 
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and accurate (Findings 4, 8-10). 

The Petition rs denied. Respondent is permitted to collect 549,982.57 from Petitioner by 
administrative offset. 



Gary E. Shapiro 
Administrative Judge 



Petitioner has not explained why she did not transfer the unit redeemed stock for destruction during this time as 
she did on April 26 and 27, 2010, as referenced in Finding 6. 
[2] 

Any other result i n this case on this issue would be speculative, and it was not argued by Petitioner. 



i . 
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January 24,2012 

In the Matter of the Petitions by 

STEPHEN J. TOPEL 

at 

Owings Mills, MD 

P. S . Docket Nos. AO 1 0-1 64 and 1 65 

APPEARANCE FOR PETITIONER: 

Stephen J. Topei 

APPEARANCE FOR RESPONDENT: 
Sherri Garner 
Labor Relations Specialist 
United States Postal Service 

FlNAL_p_ECISION UNDER THE DEBT COLLECTION ACT OF 1982 

On September 15. 2011, the undersigned received from Respondent's representative an Answer in 

which Respondent indicated that it would not pursue the debts that are the subject of these consolidated 
Debt Collection Act cases. I read Respondent's submission as an admission on the merits of the Petition. 

On September 16, 2011, I issued an Order to Show Cause in the above consolidated Debt Collection 
Act cases, in which I stated my intention to issue a Decision in favor of Petitioner unless I received objection 
in writing from either party on or before September 30, 201 1 . No objection was received from either party. 
Accordingly, Petitioner is entitled to judgment in his favor. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by administrative offset from 
Petitioner's salary. 

James G.Gilbert 

Chief Administrative Law Judge 
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January 26, 2012 
In the Matter of the Petition by 
KAREN L. MAHON 
at 

College Park, MD 

P.S. Docket No. DCA 11-242 

APPEARANCE FOR PETITIONER: 

Albert E. Lurn 

Scialla Associates, Inc. 

APPEARANCE FOR RESPONDENT: 

Anita O. Qrews 

Labor Relations Specialist 

United States Postal Service 

FLNAL DECI SION UN DER THE DEBT COLLECTION ACT OF 1982 

On November 9, 2011, I issued an Order to Show Cause in which I stated my intent to 
issue a Decision in favor of Petitioner based upon Respondent's statements that it lacked 
sufficient evidence to prove the existence of the debt alleged irt this matter. Both parties were 
invited to submit a written objection on or before November 18, 2011. No written objection was 
submitted by either party. 

Accordingly, Petitioner is entitled to entry of judgment in her favor. 

ORDER 

The Petition is GRANTED. Respondent may not collect the debt by administrative 
offset from Petitioner's salary. 

James G. Gilbert 

Chief Administrative Law Judge 
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October 28, 2011 
Appeals of 

SUD FAMILY LfMITED PARTNERSHIP 
LEASE AGREEMENT 
PSBCA Nos. 6383 and 6390 

■ 

APPEARANCE FOR APPELLANT 

Suniti R. Sud, Esq. 

APPEARANCE FOR RESPONDENT 
Alfred J. Zwettler, Esq. 

OPINION OF THE BOARD 

Appellant. Sud Family Limited Partnership, appeals a decision by Respondent, United 
States Postal Service, to recover by rental offset costs expended to resolve fire code violations 
at a postal facility Appellant leases to Respondent. Appellant elected the Board's Small 
Claims (Expedited) Procedure, and has conceded entitlement. The parties have submitted this 
appeal on the record, pursuant to 39 CFR § 955.12. We rule in favor of Respondent, but not 
for the complete recovery it seeks. 

ENDI NGS O F FACT 

1. In 1975, Appellant's predecessor in interest and Respondent entered into a 
lease for the Charlotte, North Carolina Processing and Distribution Center (P&DC) (Appeal File 
Tab (AF) 1). The lease was renewed and expires in 201 5 (AF 2). Appellant succeeded to the 
lease in 2006 (Declaration of P. Lyne (Lyne Decl.) fl 2; August 2, 201 1 Declaration of E. Tinort 
(Tinort I Decl.) H 5). 

2, The P&DC lease (AF 1) includes the following provisions: 

The Lessor shall . . . maintain the demised premises, including the building and any and 
all equipment, fixtures and appurtenances, whether severable or non-severable 
furnished by the Lessor under this lease, in good repair and tenantable condition. . . . 

Lease, H 11 (a). 

When the need arises for maintenance or repair or for restoration to a condition suitable 
for the purpose for which leased, the Postal Service shall (except in emergencies) give 
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the work to resolve the Fire Department violations were not begun by January 24, 
Respondent would take over the project (AF 7: Tinort I Decl. If 10) Respondent believed that 
the January 24 deadline was necessary in order to have the work completed by the Fire 
Department's scheduled February 1 3 inspection <Tinort I Decl. fl 10). At this point, however, 
counsel for the parties began corresponding and arguing about deadlines, and cooperation 
between the parties deteriorated (AF 6, 8: Tinort I Decl. Jfl| 10-11). 

7. Appellant was pursuing having the corrective work accomplished, and, on 
January 20 and 24, 201 1, received from Simplex Grinnell, a contractor, proposals for elevator 
work totaling $5,437. Appellant signed the proposals on January 24. (Appellant's Appeal File 
Tab 1). However, the work identified in these proposals, while necessary, would not fully have 
corrected the Fire Department violations (Penland Decl. flR 12, 14 and attachment thereto; 
Declaration of M. Warren <Warren Decl.) 3-5, 10. 12 and attachments thereto). Specifically, 
the Simplex Grinnell proposals excluded necessary electrical work, work needed to connect 
the various systems, fireproofing, and patching and painting (Warren Decl. 4, 5. 7. 9; 
Penland Decl. ffll 6, 8, 15; AF 27). 

8. On January 25, 201 1 , Respondent informed Appellant by email that if a signed 
contract to correct the Fire Department violations were not submitted to Respondent by the 
end of the day, it would take over the work at Appellant's expense (AF 22; Lyne Decl. 1 3; 
Tinort | Decl. H 13). Appellant responded by email the same day, informing Respondent that it 
was working with Simplex Grinnell to perform the work, and that it was awaiting approval from 
the Fire Department for a requested extension. Appellant informed Respondent that it wished 
to perform the work and was progressing to do so. The response did not provide a signed 

m 

contract however (AF 22; Lyne Decl. 13; Tinort I Decl. 1 2). 

9. On January 26, 2011, Appellant sent a letter to Respondent's contracting 

officer. The tetter stated that the passenger elevator had been installed by Appellant in 
September 2010 in compliance with applicable codes but mat the Fire Department required 
additions in December. Appellant's letter concluded; 

The Fire Marshall, knowing the codes, and safety issues, required us to comply with his 
order by February 1 3. 201 f. He has now extended this deadline until March 12. 201 1 in 
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to expend with Simplex Grinnell. Appellant does not contest this $5,437 element of the 
costs sought by Respondent (Appellant's Supplementat Brief, at 1, 3). 

14. The Fire Department viotation work Kelly performed included the following 
additional costs: 

(a) $2,750 for installation of conduit fittings and wiring by Watson, an electrical 
subcontractor; 

(b) S200 for a permit from the North Carolina Department of Labor; 

(c) S582.85 for a permit from Mecklenburg County; and 

(d) $2,229 for Kelly's costs of bonding, electrical and plumbing permits, expediting, 
overhead and profit. 

(AF 16, 27; Declaration of J. House (House Decl.) H 3; Penland Decl. ffll 12-13; Warren Decl. 
Ifll 10-12). The costs in Kelly's invoice were reasonable (Penland Decl. U 14; Warren Decl. 

12). 

15. Simplex Grinnell was not licensed to perform the needed electrical work, while 
Watson was a licensed electrical firm (House Dec!. 1-2). 

16. Permits from the North Carolina Department of Labor and Mecklenburg County 
were required to perform work on the elevator needed to correct the Fire Department violations 
(Penland Decl. IT 9). A general contractor retained by Appellant to perform the elevator 
replacement in 2010 had obtained a permit from Mecklenburg County to address installation 
and realization of the passenger elevator at the P&DC. The Fire Department violations could 
have been addressed under that permit which remained active. (Declaration of K. Mumtaz 
(Mumtaz Decl.) Till 1*6). 

17. On April 12, 2011 , Respondent informed Appellant that the Fire Department 
violations had been corrected, at a cost of $1 1 ,253.85 which would be deducted from future 
rent if not paid (AF T9; Legrand Decl. 1)6). Thereafter, on May 17, 201 1, Respondent's 
contracting officer issued a final decision assessing Appellant $1 1,253.85, consisting of 
$11,198.85 as described in the Kelley invoice and S55 in administrative cost (AF 18. 19; 
Legrand Decl. 7). The final decision explained that since the work to resolve the Fire 
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demonstrated by the relatively short duration for the Fire Department violations to be 
corrected once it took over the work. Respondent concludes that Appellant's failure to make 
sufficient progress justified it in taking over the work and charging Appellant for all costs it 
expended. 

There is no dispute that Appellant was responsible to resolve the Fire Department 
violations. Respondent's initial establishment of February 1 as the deadline to complete the 
work, which was twelve days before a scheduled Fire Department inspection (see Findings 4- 
5), has not been shown to have been unreasonable or not commensurate with the nature of 
the work required, and therefore was within Respondent's lease rights (See Finding 2). 

Appellant complains that Respondent essentially moved the deadline forward arbitrarily, 
from February 1 to January 25 (see Findings 6. 8). Respondent did so rather abruptly, likely 
because of the deteriorated state of communications between the parties. However, 
Respondent was attempting to ensure that the work would be completed by its February 1 
deadline necessitating an earlier start of the work. However, when the Fire Department 
inspection was extended to March 12, and Appellant asked Respondent for additional time to 
perform while explaining that it was progressing to perform, Respondent's refusal to cooperate 
became unreasonable. Respondent was unduly rigid and failed to consider the fluidity of the 
circumstances. -See Everett Plywood Corp. v. United States, 512 F.2d 1082. 1089-go (Ct. CI. 
1975) (discretion must be exercised fairly and reasonably). 

We find it particularly telling that Respondent took over the work at the exact time that 
the Fire Department granted an extension and Respondent was informed that Appellant was 

EH 

about to perform (Findings 9-12). We also attach substantial weight to the fact that the 
passenger elevator in question had been inoperable for fourteen months just prior to this 

dispute (Finding 3). There is no evidence that an additional deJay of no more than another 

month to resolve the Fire Department violations would have imposed a substantial additional 

burden on Respondent. See Tamarack Mifls LLC d/b/a Evergreen Forests. AGBCA Nos. 

2003-1 15-1, 2003-1 16-1, 04-1 BCA f| 32,591 (scope of duty to cooperate must be resolved 

case-by-case, looking at the full context of the parties' actions). Further, while denying 
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Similarly, we find the $2,229 charged for bonding, electrical and plumbing permits, 
expediting, overhead and profit for Kelly to be recoverable. Again, while Respondent has not 
explained how those costs were determined, unrebutted testimony found them to be necessary 
and reasonable, and we do not question that view where Appellant failed to come forward with 
rebutting evidence that such costs were unreasonable or that it would have incurred lower 

m 

costs had it been permitted to perform. 

However, we deny Respondent recovery for $582.85 for the cost of securing a permit 

from Mecklenburg County. Had Appellant been allowed to perform, a preexisting permit held 

by its contractor for this work would have sufficed (Finding 16). Accordingly, an additional cost 

to secure a Mecklenburg County permit is a duplicative expense that Appellant would not have 

incurred and we deny Respondent recovery for it. 

Appelant has not presented evidence that it possessed a permit from the North 

Carolina Department of Labor, that such a permit was unnecessary, or that the $200 cost 

incurred by Respondent to secure such a permit was unreasonable We therefore permit 

recovery of that amount. 

tZ] 

Although low in amount, we deny Respondent's $55 administrative costs as not 
justified under these circumstances. Had Appellant performed the work, Respondent would 

not have incurred the administrative costs that it did, and there is no contractual breach based 

on which an award of administrative costs may be allowed. See J. Leonard Spodek d/b/a 

Nationwide Postal Management PSGCA No. 3710, 96-2 BCA fl 28,457. 

SUM MARY 

Of the $1 1,253.85 sought by Respondent, we allow it to recover $10,616. summarized 

below: 

$5 ,437 for work performed by Si mp lex Gri nnell - conceded and allowed ; 
$2,750 for work performed by Watson - allowed; 

$200 for a permit from the North Carolina Department of Labor - allowed; 

$582 85 for a permit from Mecklenburg County - disallowed; 

$2,229 for Kelly's costs of bonding, electrical and plumbing permits, expediting, 
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The appeals are granted in part and denied in part. 



Gary E. Shapiro 
Administrative Judge 
Board Member 



[1] 

The letter described in Finding 9, infra, referenced a telephone discussion between the contracting officer and 
Appellant's principal on this day (January 25). However, the record does not include testimony describing this 
telephone discussion. 

[2] 

The record does not reveal how Kelly was retained by Respondent, how the scope of work was developed, or 
whether or how the costs were negotiated. A contract between Kelly and Respondent is not in the record 
[3] 

The contracting officer's reference to January 7. 2011 appears to be a typographical error, which should have 
referenced January 27, 2011. 
BJ 

Even had that extension not been granted, the Fire Department's potential imposition of two S50 fines, for 
which Appellant would have been responsible, does not reasonably support Respondent's rigidity in the face of 
Appellant's progress towards performing. 

[5] 

We find the conceded $5,437 for work performed by Simplex Grinnell to be recoverable. 

W 

Appellant argues in its supplemental Dnef that its supenntendent or prior contractor would have performed 

oversight, been bonded, and performed patching/painting, presumably (though not expressly represented) at no 
additional cost to Appellant. Appellant, however, submitted no evidence in support of those assenions. 

[Zl 

Appellant argues that Respondent's administrative costs were deliberately understated and that Respondent 
hid such costs within the amounts it paid Kelly. There is no support in the record for these allegations 
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November 22. 2011 
Appeal of 

WINONA RESTORATION PARTNERS LLC 
d/b/a THE VI LLAGE AT WINONA 



LEASE AGREEMENT 
PSBCA No. 6399 

APPEARANCE FOR APPELLANT: 
Brent L. Wilcoxson 

APPEARANCE FOR RESPONDENT; 
Jacqui De Laet Skoglund, Esq. 
General Law Service Center 
United States Postal Service 



OPINION OF THE BOARD ON RESPONDENT'S MOTION TO DISMISS 

Appellant, Winona Restoration Partners LLC, leases a post office to Respondent, United 
States Postal Service. Respondent altered a parking lot on or near the leased premises. 
Appellant demanded that Respondent restore the parking lot to its former condition. The 
contracting officer rejected Appellants demand, and Appellant appealed. Appellant elected 
application of the Board's Small Claims (Expedited) procedures, 39 C.F.R. §955.13. 

Respondent has filed a motion to dismiss the appeal, contending that the sole relief 
Appellant seeks is beyond the Board's authority. The following findings of fact are made for 
purposes of deciding this motion. 
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6354, 11-1 BCA fl 34,643; Luvin Constr. Corp., PSBCA No. 6235, 09-2 BCA 34,222; 
Lee Ann Wyskiver, PSBCA No. 3621 . 95-2 BCA fl 27,755. The Board's lack of authority to 
order Respondent to restore the parking lot was highlighted in the August 2, 2011 Order in 
which Appellant was advised that it could submit a monetary claim to the contracting officer, 
which, if denied and appealed, could be considered by the Board. The record does not reflect 
that Appellant submitted a monetary claim, and, accordingly, this appeal is subject to dismissal. 
See Tab Distributors, inc., PSBCA No. 4134, 99-1 BCA fl 30,1 10. 

The appeal is dismissed. However, this dismissal is without prejudice to Appellant's 
submission of a claim within the meaning of the lease's Claims and Disputes clause (AF 1 , 
General Condition A.13) and an appeal of any adverse contracting officer's final decision to the 
Board in which appeal Appellant seeks monetary or other relief within the authority of the Board 
to grant. 

Norman D. Menegat 
Administrative Judge 
Board Member 



This letter was not identified as a final decision under the Contract Disputes Act and did not advise Appellant of 

its appeal rights 



fi!e://C:\Docu merits and Settings\megodmVLocal Setlings\Temp\-wz89ec\bca-6399-opinion... 3/16/2012 



BCA 6398 Op 

November 22, 2011 
Appeal of 

WINONA RESTORATION PARTNERS LLC 
d/b/a THE VILLAGE AT WINONA 

LEASE AGREEMENT 
PSBCA No. 6398 

APPEARANCE FOR APPELLANT: 
Brent L. Wilcoxson 



Page I of 7 



APPEARANCE FOR RESPONDENT: 
Jacqui De Laet Skoglund, Esq. 

OPINION OF THE BOARD 

Appellant, Winona Restoration Partners LLC, leased a post office to Respondent, 

United States Postal Service. The drinking fountain in the facility failed, and after Appellant 

* ' 

denied responsibility for its repair, Respondent replaced it. The contracting officer issued a 
final decision notify i ng Appellant thai the cost of trie replacement would be ded ucted from 
Appellant's rent, and Appellant appealed. 

At the joint request of the parties, the appeal is being decided on the record without an 
oral hearing in accordance with 39 C.F.R. §955.12. Appellant elected application of the 
Board's Small Claims (Expedited) procedures, 39 C.F.R. §955.13. Both entitlement and 
quantum will be addressed. 

FINDINGS OF FACT 
1. The Winona Lake, Indiana Main Post Office was constructed in 1957, and 
Respondent has occupied it as tenant continuously since December 1, 1957 (Joint Stipulation 
of Non-Contested Facts, paragraphs ("Stip.") 3, 4). 

2. Appellant became the owner of the property and Respondent's lessor on or about 
October 7, 1996 (Stip. 5). 
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("Deturk Decl.") 115; Declaration of B Wilcoxson). It was installed prior to the parties' 
execution of the lease (Slip. 13), and had been in place and operational since at least 1966 
(Deturk Decl. 1ffl5 ( 6). 

9. By letter of August 3, 2010, Respondent notified Appellant of the need for repair of 
the water fountain. The letter stated Respondent's view that the lease required Appellant to 
repair the water fountain and set a deadline of August 31, 2010, for completion of the repairs. 
The letter further advised that if Appellant failed to make the repairs, the lease authorized 
Respondent to do so and recover the costs of the repairs plus administrative costs and interest 
from rent. (AF 4). 

10. Appellant responded, through counsel, denying responsibility for repair of the water 
fountain (AF 5). 

11. In an August 30, 2010 letter, Respondent repeated its interpretation of the lease as 
requiring Appellant to repair the water fountain (AF 6) and on September 14, 2010, notified 
Appellant that Respondent intended to perform the work necessary to repair the water fountain 
ancf that the costs of the work plus administrative costs and interest would be recovered from 
Appellant's rent. (AF 6, 7). 

12. Respondent engaged a plumbing contractor who inspected the water fountain, 
noted that the compressor no longer worked, and recommended that the water fountain be 
replaced. The contractor installed a new replacement refrigerated water fountain and 
connected it to the existing plumbing and electrical systems. (AF 8, 9). 

13. The plumbing contractor's bill reflected a price for materials of $1 ,034.25 (new 
water fountain (S1.015.80) and piping and fittings); $393.75 for 5.25 labor hours; and $65 for a 
trip charge (Standard Commercial Service Charge). Respondent paid the total bill of S1 ,493. 
(AF 8, 9, 10; Stip. 11). 

14 On November 5, 2010, the contracting officer demanded that Appellant pay 
$1,508.98 for replacement of the water fountain. To the plumbing contractor's price of $1,493, 
the contracting officer added administrative costs of $15.98 reflecting one-half hour spent by 
the postal employee arranging for the work to be done by the plumbing contractor (AF 1 1 . 1 2; 
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Condition A.24 only specifies that the lessor must furnish a water system in good 
working order with a separate water meter and does not mention any equipment or fixtures, 
the lessor was not obligated under the lease to provide a water fountain. Appeflant continues 
that as it was not required to "furnish" the water fountain under the lease, it had no duty to 
repair or replace it once it failed. 

Appellant's interpretation is unreasonable and is rejected. "Further defining 1 ' in clause 
A.24 of the lease the lessor's obligation to provide a water system by requiring that the water 
system be in good working order and have a separate meter (Finding 4) does not describe or 
Jimit the features that such a water system must have. The lease's identification of items within 
the scope of Appellant's repair responsibility under the Maintenance Rider as "equipment, 
fixtures, and appurtenances" is broad enough to include the water fountain at issue. 

Appellant argues that the water fountain was not furnished by the lessor under the 
lease. If it were, however, Appellant is responsible for its repair. See Brush Creek Partners, 
PSBCA No. 5372. 08-2 BCA fi 33,957. In that case, evidence before the Board included plans 
related to the original construction of the building that indicated the lessor/builder was to install 
the water fountain. Here, Respondent has not presented drawings relating to the original 
construction of the Winona Lake Post Office in 1957. However, Respondent demonstrated 
that the water fountain had long been in the office, was the only drinking fountain in the office, 
and was connected to the plumbing and electrical systems. Moreover, it was in place when 
Appellant and Respondent entered into the September 22, 1999 lease for the premises. 
(Findings 7. 8). 

These circumstances are sufficient to establish prima facie that the water fountain was 
provided by a lessor. Appellant has not disproved this fact. Appellant offered the statement of 
one of its employees familiar with construction in the area who states that the company that he 
believes built the Winona Lake Post Office was notoriously penurious and never would have 
willingly provided a drinking fountain. This assumes that the builder of the post office was free 
to dictate the features to be included in the building as opposed to complying with 
specifications established by the Post Office Department. We give this speculation no weight. 
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recoverable under the terms of the lease. Respondent has not demonstrated the basis 
for its interest calculation, and that part of its claim is not recoverable. Accordingly, 
Respondent is entitled to recover $1 ,506.98 from Appellant. 

Except that Respondent may not recover interest on its claim, the appeal is denied. 

Norman D. Menegat 
Administrative Judge 
Board Member 
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December 14, 2011 
Appeal of 
SAZIE WILSON 

d/b/a 
GIL TRUCKING 



Under Contract No. HCR 10531 
PSBCA No. 5247 

APPEARANCE FOR APPELLANT: 
James D. Hartt, Esq. 

APPEARANCE FOR RESPONDENT; 
Eugenia Izmaylova, Esq. 
Office of the General Counsel 
United States Postal Service 

[1] 

OPINION OF THE BOARD 

Appellant, Sazie Wilson, doing business as Gil Trucking, has filed an appeal from a 
contracting officer's decision terminating for default his mail transportation contract with 
Respondent, United States Postal Service. At the election of the parties, the appeal is being 
decided on the record, 39 C.F.R. §955.12, without an oral hearing. 
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4. By letter dated December 5, 2002. citing four instances of late service and six 
instances of omitted service in the previous three weeks, the Transportation Networks manager 
at the P&DC advised Appellant that she considered contract service to be unsatisfactory. The 
manager warned Appellant that if service did not improve, she would recommend either 
substantial fines or that the contract be terminated. (AF 7). 

5. In an April 5, 2004 letter, citing 1 1 instances of omitted service and nine instances of 
late service since the previous October, the manager again complained to Appellant about 
unsatisfactory service. She warned Appellant that if satisfactory service was not immediately 
reestablished, she would recommend that the contract be terminated (AF 9. 10). 

6. Between August 1 and October 29, 2004, Appellant ran at least 22 trips late and 
failed to run at least seven trips (AF 20, pp. 143-172). 

7. By letter dated November 2, 2004, the manager, citing a list of irregularities she 
stated had occurred since the April 5, 2004 letter was issued, stated that she considered 
Appellant's performance unsatisfactory, due to "frequent breakdowns, drivers not maintaining 
schedule and omitted service." The manager indicated that she was considering 
recommending termination, but stated that before she did so she requested that Appellant 

m 

attend a formal conference on November 15, 2004. (AF 12). 

8. Between November 5 and December 6, 2004, Appellant ran at least five trips late 

and failed to run at least two trips (AF20, pp. 174-181). 

9. By letter dated November 30, 2004, the manager again requested that Appellant 
attend a formal conference, this time on December 8, 2004. She warned that Appellant's 
"failure to comply with this meeting will. result in immediate suspension of your Highway 
Contract Route." The parties met on December 8, 2004. at which meeting the manager 
informed Appellant that she expected service to be "totally satisfactory" for the remaining term 
of the contract. (AF 13, 15). 

10. On December 9, 2004 Appellant operated one trip 35 minutes late. On December 
11, Appellant failed to operate at least three of his trips, and on December 13, he failed to 
operate one trip. (AF 20, pp. 182-186). 
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Second, Appellant argues that his ability to perform the contract adequately was 
adversely affected because he was denied raises "consistent with other suppliers and [his] 
financial situation." Appellant cites as support for this argument that many of the irregularity 
reports from his route reflected mechanical breakdowns as the reason for service delays and 
omissions, and asserts that the "routine" mechanical breakdowns were caused by a shortage of 
funds available for maintenance of his trucks. 

Finally, as relief for the allegedly improper termination, Appellant demands payment in 
the amount of $1 05,379.41 , which he alleges is the u npaid contract amount through the end of 
the contract term (June 2005). plus an unspecified amount representing the "full vafue of raises 
appellant was entitled to but did not receive." In addition, Appellant seeks the relief set out in 
paragraph g of the Termination for Default clause - which provides for the conversion of an 
invalid termination for default to a termination for convenience (Finding 3). 

Respondent replies that the contract did not require it to give the three-day cure notice 
that Appellant has argued was mandated. In the alternative, Respondent contends that the 
conferences held by, and letters sent by, the Administrative Official (Findings 4, 5, 7. 9) 
provided any necessary notice. 

With regard to Appellant's argument alleging arbitrary, capricious, and bad faith actions 
by the contracting officer, Respondent argues that there was a rational, operations-based 
reason for the contracting officer's exercise of his discretion to terminate. Respondent also 
argues that there is no evidence of any specific intent to harm Appellant, which. Respondent 
contends, is a prerequisite to a finding of bad faith. 

Addressing Appellant's contention with respect to the three-day cure notice first, we 

agree with Respondent that such a notice was not required under the language of the contract 

As we have previously held, failures to perform required trips - or delays in their performance - 

were failures to complete the contract requirements within the time specified and, therefore, fell 

within paragraph a.(1)(a) of the Termination for Default clause (Finding 3). Kemcorp, PSBCA 

No. 4454, 00-2 BCA fl 31,146 at 153,829. Thus, the cure notice specified under paragraph a. 

[5] 

(2) was not a orereauisite to a termination on that basis, and we do not acceDt AoDellant's 
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capricious. These are: (1) evidence of subjective bad faith on the part of the officiaJ; (2) if there 
is "no reasonable basis" for the decision; (3) trie amount of discretion given to the official, i.e., 
the greater the discretion granted, the more difficult it will be to prove the decision was arbitrary 
and capricious; and, (4) whether there has been a proven violation of an applicable statute or 
regulation. United States Fidelity & Guarantee, 675 F.2d at 630, citing Keco Industries, Inc. V. 
United States, 492 F.2d 1200 (Ct. CI. 1974). 

To prove bad faith, Appellant must demonstrate, by the equivalent of clear and 
convincing evidence, a specific intent to harm Appellant. Arn-Pro Protective Agency, inc. v. 
United States, 281 F.3d 1234, 1239 (Fed. Cir. 2002); see. e.g., Gary W. Noble, PSBCA No. 
4094, 00-1 BCA If 30,602 (on reconsideration). Appellant's argument is somewha: ungear, but 
he appears to be contending that the contracting officer had prejudged the situation and had 
already decided to terminate the contract at the time he gave his subordinate the direction to 
prepare a termination letter (Finding 11), without first allowing Appellant the opportunity to 
"cure" the default. 

From the record, it appears that the contracting officer had, in fact, decided to terminate 
the contract at the time he directed the preparation of the termination letter However, by that 
time he had reviewed and evaluated the irregularity reports and considered the AO's efforts to 
improve Appellant's service, and there is no indication in the record that his decision was other 
than one based on that evaluation. We do not see in this record a demonstration that the 
contracting officer's motivation was to harm Appellant. Moreover, as noted above, there was no 
contractual requirement to provide Appellant a notice and the opportunity to cure the 
deficiencies. Accordingly. Appellant has not demonstrated subjective bad faith by the 
contracting officer. 

Appellant does not address the second element - i.e., whether the contracting officer's 
action had a reasonable basis. As indicated above, however, there is no record evidence 
suggesting that the basis for the contracting officer's termination action was other than the 
improvement of service - clearly a reasonable basis for the action. Accordingly, this element 
militates in favor of Respondent. 
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October 28,2011 
Appeals of 

SUD FAMILY LIMITED PARTNERSHIP 
LEASE AGREEMENT 
PSBCANos. 6383 and 6390 
APPEARANCE FOR APPELLANT 
Suniti R. Sud, Esq. 
APPEARANCE FOR RESPONDENT 
Alfred J. Zwettler, Esq. 

OPINION OF THE BOARD 

Appellant, Sud Family Limited Partnership, appeals a decision by Respondent, United 
States Postal Service, to recover by rental offset costs expended to resolve fire code violations 
at a postal facility Appellant leases to Respondent. Appellant elected the Board's Small 
Claims (Expedited) Procedure, and has conceded entitlement. The parties have submitted this 

appeal on the record, pursuant to 39 CFR § 955 12. We rule in favor of Respondent, but not 

■ 

for the complete recovery it seeks. 

FINDINGS OF EACT 

1. In 1975, Appellant's predecessor in interest and Respondent entered into a 
lease for the Charlotte, North Carolina Processing and Distribution Center (PSDC) (Appeal File 
Tab (AF) 1). The lease was renewed and expires in 2015 (AF 2). Appelant succeeded to the 
lease in 2006 (Declaration of P. Lyne (Lyne Decl.) fl 2; August 2, 201 1 Declaration of E. Tinort 
(Tinortl Decl.)fl5). 

2. The P&DC lease (AF 1) includes the following provisions: 

The Lessor shall . . . maintain the demised premises, including the building and any and 
all equipment, fixtures and appurtenances, whether severable or non-severable, 
furnished by the Lessor under this lease, in good repair and tenantable condition 

Lease, H 11 (a). 

When the need arises for maintenance or repair or for restoration to a condition suitable 
for the purpose for which leased, the Postal Service shall (except in emergencies) give 
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the work to resolve the Fire Department violations were not begun by January 24, 
Respondent would take over the project (AF 7; Tinort I Decl. H 10) Respondent believed that 
the January 24 deadline was necessary in order to have the work completed by the Fire 
Department's scheduled February 13 inspection (Tinort I Decl. fl 1 0). At this point, however, 
counsel for the parties began corresponding and arguing about deadlines, and cooperation 
between the parties detenorated (AF 6, 8; Tinort I Decl. Iffl 10-11). 

7. Appellant was pursuing having the corrective work accomplished, and, on 
January 20 and 24. 201 1 , received from Simplex Grinnell. a contractor, proposals for elevator 
work totaling 35,437. Appellant signed the proposals on January 24. (Appellant's Appeal File 
Tab 1). However, the work identified in these proposals, while necessary, would not fully have 
corrected the Fire Department violations (Penland Decl. 1ffl 12, 14 and attachment thereto; 
Declaration of M. Warren (Warren Decl.) 1ffl 3 " 5 - 1 °. 12 and attachments thereto). Specifically, 
the Simplex Grinnell proposals excluded necessary electrical work, work needed to connect 
the various systems, fireproofing, and patching and painting (Warren Decl. 1ffi4, 5, 7, 9; 
PenlandDecl.ini 6, 8. 15; AF 27). 

8. On January 25, 201 1 . Respondent informed Appellant by email that if a signed 
contract to correct the Fire Department violations were not submitted to Respondent by the 
end of the day, it would take over the work at Appellant's expense (AF 22; Lyne Decl. U 1 3; 
Tinort I Decl. fl 13). Appellant responded by email the same day. informing Respondent that it 
was working with Simplex Grinnell to perform the work, and that it was awaiting approval from 
the Fire Department for a requested extension. Appellant informed Respondent that it wished 

to perform the work and was progressing to do so. The response did not provide a signed 

W 

contract however (AF 22; Lyne Decl. H 13; Tinort I Deck H 12). 

9. On January 26. 2011 , Appellant sent a letter to Respondent's contracting 

officer. The letter stated that the passenger elevator had been installed by Appellant in 
September 2010 in compliance with applicable codes but that the Fire Department required 

additions in December. Appellant's letter concluded: 

The Fire Marshall, knowing the codes, and safety issues, required us to comply with his 
order by February 13, 2011. He has now extended this deadline until March 12, 2011 in 

■ 
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to expend with Simplex Grinnell. Appellant does not contest this $5,437 element of the 
costs sought by Respondent (Appellant's Supplemental Brief, at 1, 3). 

14. The Fire Department violation work Kelly performed included the following 
additional costs: 

(a) §2,750 for installation of conduit fittings and wiring by Watson, an electrical 
subcontractor: 

(b) S200 for a permit from the North Carolina Department of Labor; 

(c) 5582.85 for a permit from Mecklenburg County; and 

(d) $2,229 for Kelly's costs of bonding, electrical and plumbing permits, expediting, 
overhead and profit. 

(AF 16, 27; Declaration of J. House (House Decl.) H 3; Penland Decl. 1ffl 12-13; Warren Decl. 
mi 10-12). The costs in Kelly's invoice were reasonable (Penland Decl. H 14; Warren Decl. fi 

12). 

15. Simplex Grinnell was not licensed to perform the needed electrical work, while 
Watson was a licensed electrical firm (House Decl. 1 -2). 

16. Permits from the North Carolina Department of Labor and Mecklenburg County 
were required to perform work on the elevator needed to correct the Fire Department violations 
(Penland Decl. H 9). A general contractor retained by Appellant to perform the elevator 
replacement in 201 had obtained a permit from Mecklenburg County to address installation 
and finalization of the passenger elevator at the P&DC. The Fire Department violations could 
have been addressed under that permit which remained active (Declaration of K. Mumtaz 

(Mumtaz Decl.) ffll 1-6). 

17. On April 12, 2011, Respondent informed Appellant that the Fire Department 

violations had been corrected, at a cost of $1 1 ,253.85 which would be deducted from future 
rent if not paid (AF 19; Legrand Decl. H 6). Thereafter, on May 17. 2011. Respondent s 
contracting officer issued a final decision assessing Appellant $1 1,253.85, consisting of 
$11,1 98.85 as described in the Kelley invoice and $55 in administrative cost (AF 18, 19; 
Legrand Decl. fl 7). The final decision explained that since the work to resolve the Fire 
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demonstrated by the relatively short duration for the Fire Department violations to be 
corrected once it took over the work. Respondent concludes that Appellant's failure to make 
sufficient progress justified it in taking over the work and charging Appellant for all costs it 
expended. 

There is no dispute that Appellant was responsible to resolve the Fire Department 
violations. Respondent's initial establishment of February 1 as the deadline to complete the 
work, which was twelve days before a scheduled Fire Department inspection (see Findings 4- 
5), has not been shown to have been unreasonable or not commensurate with the nature of 
the work required, and therefore was within Respondent's lease rights (See Finding 2). 

Appellant complains that Respondent essentially moved the deadline forward arbitrarily, 
from February 1 to January 25 (see Findings 6, 8). Respondent did so rather abruptly, likely 
because of the deteriorated state of communications between the parties. However, 
Respondent was attempting to ensure that the work would be completed by its February 1 
deadline necessitating an earlier start of the work. However, when the Fire Department 
inspection was extended to March 12, and Appellant asked Respondent for additional time to 
perform while explaining that it was progressing to perform, Respondent's refusal to cooperate 
became unreasonable. Respondent was unduly ngid and failed to consider the fluidity of the 
circumstances. See Everett Plywood Corp. v. United States, 512 F.2d 1082, 1089-90 (Ct. CI. 
1975) (discretion must be exercised fairly and reasonably). 

We find it particularly telling that Respondent took over the work at the exact time that 
the Fire Department granted an extension and Respondent was informed that Appellant was 

14] 

about to perform (Findings 9-12). We also attach substantial weight to the fact that the 
passenger elevator in question had been inoperable for fourteen months just prior to this 

dispute (Finding 3). There is no evidence that an additional delay of no more than another 

burden on Respondent. See Tamarack Mills LLC d/b/a Evergreen Forests, AG BCA Nos. 
2003-115-1, 2003-116-1, 04-1 BCA J 32,591 (scope of duty to cooperate must be resolved 
case-by-case, looking at the full context of the parties' actions). Further, while denying 
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Similarly, we find the $2,229 charged for bonding, electricaf and plumbing permits, 
expediting, overhead and profit for Kelly to be recoverable. Again, while Respondent has not 
explained how those costs were determined, unrebutted testimony found them to be necessary 
and reasonable, and we do not question that view where Appellant failed to come forward with 
rebutting evidence that such costs were unreasonable or that it would have incurred lower 

n 

costs had it beer, permitted to perform. 

However, we deny Respondent recovery for S582.85 for the cost of securing a permit 

from Mecklenburg County. Had Appellant been allowed to perform, a preexisting permit held 
by its contractor for this work would have sufficed (Finding 16). Accordingly, an additional cost 
to secure a Mecklenburg County permit is a duplicative expense that Appellant would not have 
incurred and we deny Respondent recovery for it. 

Appellant has not presented evidence that it possessed a permit from the North 
Carolina Department of Labor, that such a permit was unnecessary, or that the S200 cost 
incurred by Respondent to secure such a permit was unreasonable We therefore permit 
recovery of that amount. 

II] 

Although low in amount, we deny Respondents $55 administrative costs as not 
justified under these circumstances. Had Appellant performed the work, Respondent would 

not have incurred the administrative costs that it did, and there is no contractual breach based 

on which an award of administrative costs may be allowed. See J. Leonard Spodek d/b/a 

Nationwide Postal Management, PSBCA No. 371 0. 96-2 BCA % 28,457. 

SUMMARY 

Of the $11,253.85 sought by Respondent, we allow it to recover $10,616, summarized 

below: 

$5,437 for work performed by Simplex Grinnell - conceded and allowed; 
$2,750 for work performed by Watson - allowed; 

$200 for a permit from the North Carolina Department of Labor - allowed; 

$582.85 for a permit from Mecklenburg County - disallowed; 

$2,229 for Kelly's costs of bonding, electrical and plumbing permits, expediting, 
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The appeals are granted in part and denied in part. 



Gary E. Shapiro 
Administrative Judge 
Board Member 



The letter described in Finding 9, infra, referenced a telephone discussion between the contracting officer and 

Appellant's principal on this day (January 25). However, the record does not include testimony describing this 
telephone discussion. 

^ The record does not reveal how Kelly was retained by Respondent, how the scope of work was developed, or 
whether or how the costs were negotiated. A contract between Kelly and Respondent is not in the record. 

The contracting officer's reference to Januan/ 7, 201 1 appears to be a typographical error, which should nave 
referenced January 27, 201 1 
[4] 

Even had that extension not been granted, the Fire Department's potential imposition of two $50 fines, for 
which Appellant would have been responsible, does not reasonably support Respondent's rigidity in the face of 

Appellant's progress towards performing. 

151 We find the conceded $5,437 for work performed by Simple* Grinnell to be recoverable- 
IB] 

Appellant argues in its supplemental brief that its superintendent or prior contractor would have performed 

oversight, been bonded, and performed patching/painting, presumably (though not expressly represented) at no 
additional cost to Appellant. Appellant, however, submitted no evidence in support of those assertions- 

^ Appellant argues that Respondent's administrative costs were deliberately understated and that Respondent 
hid such costs within the amounts it paid Kelly. There is no support in the record for these allegations. 
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November 22, 2011 
Appeal of 

WINONA RESTORATION PARTNERS LLC 
d/b/a THE VILLAGE AT WINONA 

LEASE AGREEMENT 
PSBCA No. 6399 

APPEARANCE FOR APPELLANT: 
Brent L. Wilcoxson 

APPEARANCE FOR RESPONDENT; 
Jacqui De Laet Skoglund, Esq. 
General Law Service Center 
United States Postal Service 

i ■ 

OPINION OF THE BOARD ON RESPONDENTS MOTION TO DISMISS 

Appellant, Winona Restoration Partners LLC, leases a post office to Respondent, United 
States Postal Service. Respondent altered a parking lot on or near the leased premises. 
Appellant demanded that Respondent restore the parking lot to its former condition. The 
contracting officer rejected Appellant's demand, and Appellant appealed. Appellant elected 
application of the Board's Small Claims (Expedited) procedures, 39 C.F.R. §955.13. 

Respondent has filed a motion to dismiss the appeal, contending that the sole relief 
Appellant seeks is beyond the Board's authority. The following findings of fact are made for 
purposes of deciding this motion. 
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6354, 11-1 BCA H 34,643; Luvin Constr. Corp., PSBCA No. 6235, 09-2 BCA H 34,222; 
Lee Ann Wyskiver, PSBCA No. 3621 , 95-2 BCA 27,755. The Board's lack of authority to 
order Respondent to restore the parKing lot was highlighted in the August 2, 201 1 Order in 
which Appellant was advised that it could submit a monetary claim to the contracting officer, 
which, if denied and appealed, could be considered by the Board. The record does not reflect 
that Appellant submitted a monetary claim, and, accordingly, this appeal is subject to dismissal. 
See Tab Distributors, Inc., PSBCA No. 4134, 99-1 BCA^ 30,110. 

The appeal is dismissed. However, this dismissal is without prejudice to Appellant's 
submission of a claim within the meaning of the lease's Claims and Disputes clause (AF 1 , 
General Condition A. 13) and an appeal of any adverse contracting officer's final decision to the 
Board in which appeal Appellant seeKs monetary or other relief within the authority of the Board 
to grant. 

Norman D. Menegat 
Administrative Judge 
Board Member 



This letter was not identified as a final decision under the Contract Disputes Act and did not advise Appellant of 

its appeal rights. 
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November 22,2011 
Appeal of 

WINONA RESTORATION PARTNERS LLC 
d/b/a THE VILLAGE AT WINONA 

LEASE AGREEMENT 
PSBCA No. 6398 

APPEARANCE FOR APPELLANT: 
Brent L. Wilcoxson 

APPEARANCE FOR RESPONDENT: 
Jacqui De Laet Skoglund, Esq. 

OPINION OF THE BOARD 

Appellant, Winona Restoration Partners LLC, leased a post office to Respondent. 
United States Postal Service. The drinking fountain in the facility failed, and after Appellant 
denied responsibility for its repair, Respondent replaced it. The contracting officer issued a 
final decision notifyi ng Appellant that the cost of the replacement would be ded ucted from 
Appellant's rent, and Appellant appealed. 

At the joint request of the parties, the appeal is being decided on the record without an 
oral hearing in accordance with 39 C.F.R. §955.12. Appellant elected application of the 
Board's Small Claims (Expedited) procedures, 39 C.F.R. §955.13. Both entitlement and 
quantum will be addressed. 

FINDINGS OF FACT 
1. The Winona Lake, Indiana Main Post Office was constructed in 1957, and 
Respondent has occupied it as tenant continuously since December 1. 1957 (Joint Stipulation 
of Non-Contested Facts, paragraphs ("Stip.") 3, 4). 

2. Appellant became the owner of the property and Respondent's lessor on or about 

October 7, 1996 (Stip. 5). 

, i 
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("Deturk Decl.') H5; Declaration 1 of B. Wilcoxson). It was installed prior to the parties' 
execution of the lease (Stip 13), and had been in place and operational since at least 1966 
(Deturk Decl. 1ffl5. 6). 

9. By letter of August 3, 2010, Respondent notified Appellant of the need for repair Of 
the water fountain. The letter stated Respondent's view that the lease required Appellant to 
repair the water fountain and set a deadline of August 31 , 2010. for completion of the repairs. 
The letter further advised that if Appellant failed to make the repairs, the lease authorized 

from rent. (AF 4). 

10. Appellant responded, through counsel, denying responsibility for repair of the water 
fountain (AF 5). 

11. In an August 30, 2010 letter, Respondent repeated its interpretation of the lease as 
requiring Appellant to repair the water fountain (AF 6) and on September 14. 2010. notified 
Appellant that Respondent intended to perform the worfc necessary to repair the water fountain 
and that the costs of the work plus administrative costs and interest would be recovered from 

Appellant's rent. (AF&.7). 

12. Respondent engaged a plumbing contractor who inspected the water fountain, 
noted that the compressor no longer worked, and recommended that the water fountain be 
replaced. The contractor installed a new replacement refrigerated water fountain and 
connected it to the existing plumbing and electrical systems. (AF 8, 9). 

13- The plumbing contractors bill reflected a price for materials ot S1.034.25 (new 
water fountain ($1,015.80) and piping and fittings); $393.75 for 5.25 labor hours, and 365 for a 
trip charge (Standard Commercial Service Charge). Respondent paid the total bill of $1,495. 

(AF8.9, 10; Stip. 11). 

14. On November 5, 2010. the contracting officer demanded that Appellant pay 
$1 ,508.98 for replacement of the water fountain. To the plumbing contractor's price of $1,493, 
the contracting officer added administrative costs of $15.98 reflecting one-half hour spent by 
the postal employee arranging for the work to be done by the plumbing contractor (AF 11, 12; 
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Condition A.24 only specifies that the lessor must furnish a water system in good 
working order with a separate water meter and does not mention any equipment or fixtures, 
the lessor was not obligated under the lease to provide a water fountain. Appellant continues 
that as it was not required to "furnish 1 ' the water fountain under the lease, it had no duty to 

repair or replace it once it failed. 

Appellant's interpretation is unreasonable and is rejected. "Further defining" in clause 
A.24 of the lease the lessor's obligation to provide a water system by requiring that the water 
system be in good working order and have a separate meter (Finding 4) does not describe or 
limit the features that such a water system must have. The lease's identification of items within 
the scope of Appellant's repair responsibility under the Maintenance Rider as "equipment, 
fixtures, and appurtenances" is broad enough to include the water fountain at issue. 

Appellant argues that the water fountain was not furnished by the lessor under the 
lease. If it were, however, Appellant is responsible for its repair. See Brush Creek Partners, 
PSBCA No. 5372, 08-2 BCA U 33,957. In that case, evidence before the Board included plans 
related to the original construction of the building that indicated the lessor/builder was to install 
the water fountain. Here, Respondent has not presented drawings relating to the original 
construction of the Winona Lake Post Office in 1957. However, Respondent demonstrated 
that the water fountain had long been in the office, was the only drinking fountain in the office, 
and was connected to the plumbing and electrical systems. Moreover, it was in place when 
Appellant and Respondent entered into the September 22, 1999 lease for the premises. 
(Findings 7, 8). 

These circumstances are sufficient to establish prima facie that the water fountain was 
provided by a lessor. Appellant has not disproved this fact. Appellant offered the statement of 
one of its employees familiar with construction in the area who states that the company that he 

willingly provided a drinking fountain. This assumes that the builder of the post office was free 
to dictate the features to be included in the building as opposed to complying with 
specifications established by the Post Office Department. We give this speculation no weight. 

nie://C:\Documents and ScttinesVmegodmVLocal Settings\Tcmp\w7da2IAbca-6398-opinion.... 3/16/2012 



Z10Z/9I/E ""«oiuido-86£9-^UZepzA\dui3i\sSuiu3s |B30i\ui(K>S»ui\s3u!«as pBB sw3umoocjVD//:;>m 

9J0^ei|j ?! pue pejjnou! Aiqeuoseej pue eiqeuoseej sew uiejunoj jsjcm em jo ju9ui93B|Cl9j 
joj 6ui6uexie Uj aiui* sjepjuo s^uepuodsay jo jnou. ^eq-auo p jsoo 941 'Aneuoijippv 
ufBiunoi J9jBMiU9Ui9^8|d9J am iibjsui oj p9JjnDU| juapuodsey sjsoo sqj jo ssaugiqeuoseaj 
em oj lUBAeisj jou si jesuedsip jqjbm e yens 6uip!/vojd jo isoo J9M0| am 'J9jbm 
6u|5)utjp apiAOjd 01 luepuodsay 01 jsoo pue jjojje 9jouj Aiiueoijiufos ajinbgj pinoM pue p9||ejsu! 
mm 9q» o» juaieAmba jou si siqx ^LM aoyjo jsod aq) ui ||yaj P! noo S99AQ|duJ9 

s.iuapuodsay )BL|i samoq apeiwaj 6uiz!i!jn jasuadsip jbjbm pawqo e 6ui||eisu! Aq jsoo 
J9M0| e je pgpiAOJd uaaq 9abm ppoo j9J6m 6u!Muupieiu 'J9A9M0u. 'spueiuoo iUB||9ddv 

"99Z'09I. *e l&VZI 11 V08 I. -TO 'QILP °N V39Sd 'mMM 
p/sya/* :0OL'K ILVOa t-60 '1629 on voaSd K 'oui 'sajBioossy uooqy eos 9|qeuosB9J 
9J9AA sjsoo 9HJ iBqi apnpuoo 9M JI9SJ! ||iq am pguoiisgnb jou seq jut>||9dd V pue 'a6jBqo |9abjj 
jo 96eei!ui e epnpu; jou saop n;q s.jopejjuoo em 'J9A9M0H joiobjjuoo UMOWo-ino ue Aq auop 
sbaa hiom em \en\ ejou 01 ;daoxa uiejunoj jejem psjejefojjgj 'juawaoeidej 'Meu e p uoijenetsui 
pue P |o (BA01U9J joj 96jbuo jeqyo ssauaiqeuoseaj am a6u9||Bqo jou sgop iue||©ddv 

uieiunoj 9MUO luawaoe|daj J0J e6KL$ jo s;so3 paunou) |i p^ejjguoujsp juapuodsay 

93U 0€ li 

V08 k66 '8C6S °N VOaSd 'luewe&eww lejsod 9pm&SW e9 S HUEM) Sisoo 9|qeuoseej 
aqi ;u9J iswe&e 96jbmo 01 pue wmunoj J9J6M 941 9oe|d9j 'papgau >i 'jo jjedaj o» pa^ua sbm 
luapuodsay 'os op 01 panej )i ugqM wejunoj J9iew BusuofloUnj e jugpuodsay ijsfujnj oj japiy 

90UBU9JU!B|AJ eifi J9pun AjlliqiSUOdSBJ S.lUE||9CidV SEM Jl 1616 9pnpU00 9M '9J0jai9U.l 

peouauiLuoo 9se9| 9qj 9iu(i &m je eoi^o isod eqj ui luesejd ieq» |0 iu9|eAint>9 |euoipunj 
aqi si jeqi Ajddns J9]bm 6ui>|U!jp e 01 sseaj sqj japun p9|)!iu9 si )U9puodsey '9|qe|ieAe 
9J9M S9i|ddns J9ie/v\ 9A!ieuj9iie b\wa painosxa sbm aseai am 91111) aqi ?b Buiuoipunj pue 
luesejd sem ]eqi ujetunoj J9je/v\ peqsiuinj-jossei am Ajessaogu se 9oe|daj/jiedaj pue uieiweui 
01 J9p| y aoueuaiwepj aqj J9pun Ajuiqisuodsej s^uenaddy uo 6uueeq ou 9Aeq spej 9S9qj enjj 
9|!MM aoyjo isod am ui 9jat|M3sp sjaonej luoj) a|qB|ieAB sbm jsibw (eifl pue 'uiejunoj JsjeM 
aqj p >joe| am luojj spaya ||i juajedde ou pgjg^ns S99Ao|diu9 s.iuapuodsgy pue paoe|d9j sba\ 
H ejopq eujn p pouad e joj Bu^jom »ou sbaa uiejuro; jaiew em leuji jno sjupd jUB||eddv 



86C9 VD8 



BCA 6398 Op 



Page 7 of 7 



recoverable under the terms of the lease. Respondent has not demonstrated the basis 
for its interest calculation, and that part of its claim is not recoverable. Accordingly, 
Respondent is entitled to recover $1 ,508.98 from Appellant. 

Except that Respondent may not recover interest on its claim, the appeal is denied. 

Norman D. Menegat 
Administrative Judge 
Board Member 
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December 14, 2011 
Appeal of 
SAZIE WILSON 

d/b/a 
GIL TRUCKING 



Under Contract No. HCR 10531 
PSBCA No. 5247 

APPEARANCE FOR APPELLANT: 
James D. Hartt, Esq. 

■ 

APPEARANCE FOR RESPONDENT: 
Eugenia Izmaylova, Esq. 
Office of the General Counsel 
United States Postal Service 

LU 

OPINION_OF_THE BOARD 

Appellant, Sazie Wilson, doing business as Gil Trucking, has filed an appeal from a 
contracting officer's decision terminating for default his mail transportation contract with 
Respondent. United States Postal Service. At the election of the parties, the appeal is being 
decided on the record, 39 C.F.R. §955.12, without an oral hearing. 



file://C:\Documents and SettingsVmegodmVLocal SeUingsYI cmp\wz474c\bca-5247-opinion.... 3/16/2012 



£102/9 l/e ■•••noiU|do-^25-wq\^t2^\da»i\s8inttas [eao^uipoSsiu^sSuiuss P"* siu 3 iun^ av 



aoueiua/woo joi penssi uaaq peg uoneuiiwaj am ji se 
awes am aq in/A sajued aim jo SLio!ie6i|qo pue S|q6u ©ifl 'ajqesrpxa se/v\ Ae|ap Slfl 
»eq» jo 'iineiep w pu seM jai|ddns am jem pauuijaiap si }\ 'uoiieuiauai jaye 'i| 6 



" ■ ajniie; am 6uiAjpads jaowo Burpejiuoo am luojjsouou am jo jdjaoaj jaye — 
sAep aajqj mmi/w ajnuej am ajna jou saop janddns am ji paspjaxa aq Aew aAoqe 
(3) pue (q)(i)e japun pejjuoa siujj aiewwjaj o] s.aoiAjas jeisod auj. (2) 

(6uimo||oj (z) e Mdej6ejBdqns 
aas ;nq) pejjuoo sim jo suoisiAOjd jaqp aqj^o Aue ujjojjad (0) 
jo : '■• pejjuoo swj jo aouBujjojjad jaBuBpua 01 se os 'ssaj6oJd a^e^j (q) 

:uo!suei)o /ue jo pejiuoo em 
ui paijpads awn aqi uiinjAApejiuoo Silvio sjuaiuajinbaj aqj aiajdwoQ (e) 

:oj s|iej jauddns ami! ued ui jo a|QUM ut pejpoo sim ajeiiiouaj 
'J3!|ddns ain O] linejap jo aoiiou usuum Aq 'Aew aoiAjas lepod am (i) -e 

'jem 'ped u( 'papjAOJd ((paijspow) 
26SL Ajenuer !eL-g asnep) asnep jinejaa joj uoueuiiujai,, s ( pejjua> aqj. 

'((cru 'dd) erg pue e^ g 

sasnep 'i, jy) sajnuej, leopeipaw se qons sapua6jauia u| sAeiap juaAajd 0} 1 - juawdinba 

Aq-puejs papiyns siqeneAe A|(peaj aAeq,, o) pajfnbaj se/A juenaddv 'uoijippe u[ „ ajnpaips 

6u!iBJ9do am t|i)M aouepjoooe u! 'Aiunoss pue 'Ajuaiao 'AjuiGyso mjim - ioej}uoo gift 

japun uoiieuodsuejj joj pajapuaj new ne Ajjeo,, o» luenaddy pajmbaj pejiuoo am z 

(££ '8*9 ' I dd 

[£] 

'I (dV) qei »l!zl leaddy) pejiuoo aqi uujSiAjadns pue 6uuaiS!U!Ujpe qi!M jao W o 6uipejiuoo 

aqi Aq pa6jeup (ov) lepwo aAnejismiujpv am se pej]uoo auji uj payuuapi sew 0Q"9d 9MJ 
je ja6eueiu v sAepuns uo sduj oaaj pue 'sAepjnies q6nojm sAepuo^ uo sdu; punoj auiu 

Izl 

pue uaA89 uaaAAjaq aiejado O) pajinbaj A|| B jaoa6 seM jueiiaddy oa^d ^ *o saiicu 8 L 
suoiieunsap snoueA pue (oa'Sd) Jejuao uoimqujsia pue 6uissaoojd >ijoa Mafsj 'jaisaupjsaM 
am uaaM?aq 'suoipajip qjoq ui 'iibuj yodsueji 01 lueneddy pajmbaj pejiuoo aqi wnuue 
09-998'9m sbm pjBAAe jo &LUII am ie ajej pej»uoo aqi SOOS 'OE aunp 6uipua pue ' iqq Z 
% A|np 6t!uu!6aq pouad em JOi iooz A|np ui paMauaj seM i_G50l ^OH pej»uoQ \. 

iavd"dO"S3NiaNi=j 



BCA 5247 Op 



Page 3 of 9 



4. By letter dated December 5, 2002, citing four instances of late service and six 
instances of omitted service in the previous three weeks, the Transportation Networks manager 
at the P&DC advised Appellant that she considered contract service to be unsatisfactory. The 
manager warned Appellant that if service did not improve, she would recommend either 
substantial fines or that the contract be terminated . (AF7). 

5. In an April 5, 2004 letter, citing 1 1 instances of omitted service and nine instances of 
late service since the previous October, the manager again complained to Appellant about 
unsatisfactory service. She warned Appellant that if satisfactory service was not immediately 
reestablished, she would recommend that the contract be terminated. (AF 9. 10). 

6 Between August 10 and October 29, 2004, Appellant ran at least 22 trips late and 
failed to run at least seven trips (AF 20, pp. 143-172). 

7. By letter dated November 2, 2004, the manager, citing a list of irregularities she 
stated had occurred since the April 5, 2004 letter was issued, stated that she considered 
Appellant's performance unsatisfactory, due to "frequent breakdowns, drivers not maintaining 
schedule and omitted service." The manager indicated that she was considering 
recommending termination, but stated that before she did so she requested that Appellant 

[4] 

attend a formal conference on November 1 5. 2004. (AF 12). 

8. Between November 5 and December 6, 2004, Appellant ran at least five trips late 

and failed to run at least two trips (AF 20, pp. 174-181). 

9. By letter dated November 30, 2004. the manager again requested that Appellant 
attend a formal conference, this time on December 8, 2004. She warned that Appellant's 
"failure to comply with this meeting will result in immediate suspension of your Highway 
Contract Route." The parties met on December 8, 2004, at which meeting the manager 
informed Appellant that she expected service to be "totally satisfactory" for the remaining term 

of the contract. (AF13, 15). 

10. On December 9, 2004, Appellant operated one trip 35 minutes late. On December 
1 1 , Appellant failed to operate at least three of his trips, and on December 1 3, he failed to 
operate one trip. (AF20, pp. 182-186). 
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Second, Appellant argues that his ability to perform the contract adequately was 
adversely affected because he was denied raises "consistent with other suppliers and [his] 
financial situation." Appellant cites as support for this argument that many of the irregularity 
reports from his route reflected mechanical breakdowns as the reason for service delays and 
omissions, and asserts that the "routine" mechanical breakdowns were caused by a shortage of 

funds available for maintenance of his trucks. 

Finally, as relief for the allegedly improper termination, Appellant demands payment in 
the amount of $1 05,379.41 , which he alleges is the unpaid contract amount through the end of 
the contract term (June 2005), plus an unspecified amount representing the "full value of raises 
appellant was entitled to but did not receive." In addition, Appellant seeks the relief set out in 
paragraph g of the Termination for Default clause - which provides for the conversion of an 
invalid termination for default to a termination for convenience (Finding 3). 

Respondent replies that the contract did not require it to give the three-day cure notice 
that Appellant has argued was mandated. In the alternative, Respondent contends that the 
conferences held by, and letters sent by, the Administrative Official (Findings 4 5, 7. 9) 
provided any necessary notice. 

With regard to Appellant s argument alleging arbitrary, capricious, and bad faith actions 
by the contracting officer, Respondent argues that there was a rational, operations-based 
reason for the contracting officer's exercise of his discretion to terminate. Respondent also 
argues that there is no evidence of any specific intent to harm Appellant, which, Respondent 
contends, is a prerequisite to a finding of bad faith. 

Addressing Appellant's contention with respect to the three-day cure notice first, we 
agree with Respondent that such a notice was not required under the language of the contract. 
As we have previously held, failures to perform required trips - or delays in their performance - 
were failures to complete the contract requirements within the time specified and, therefore, fell 
within paragraph a.(1)(a) of the Termination for Default clause (Finding 3). Kemcorp, PSBCA 
No 4454. 00-2 BCAfl 31,146 at 153.829. Thus, the cure notice specified under paragraph a. 

15] 

(2\ was not a Drereouisite to a termination on that basis, and we do not accent Aooellant's 
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capricious. These are: (1) evidence of subjective bad faith on the part of the official; (2) if there 
is "no reasonable basis" for the decision: (3) the amount of discretion given to the official, (A, 
the greater the discretion granted, the more difficult it will be to prove the decision was arbitrary 
and capricious; and. (4) whether there has been a proven violation of an applicable statute or 
regulation. United States Fidelity & Guarantee, 675 F.2d at 630. citing Keco industries. Inc. v. 

United States, 492 F.2d 1200 <Ct CI. 1974). 

To prove bad faith. Appellant must demonstrate, by the equivalent of clear and 
convincing evidence, a specific intent to harm Appellant. Am-Pro Protective Agency, inc. v. 
United States, 281 F.3d 1234, 1239 (Fed. Cir. 2002); see, e.g., Gary W. Noble, PSBCA No. 
4094, O0-1 BCA H 30,602 (on reconsideration). Appellant's argument is somewhat unclear, but 

already decided to terminate the contract at the time he gave his subordinate the direction to 
prepare a termination letter (Finding 11), without first allowing Appellant the opportunity to 

"cure" the default. 

From the record, it appears that the contracting officer had, in fact, decided to terminate 
the contract at the time he directed the preparation of the termination letter. However, by that 
time he had reviewed and evaluated the irregularity reports and considered the AO's efforts to 
improve Appellant's service, and there is no indication in the record that his decision was other 
than one based on that evaluation. We do not see in this record a demonstration that the 
contracting officer's motivation was to harm Appellant. Moreover, as noted above, there was no 
contractual requirement to provide Appellant a notice and the opportunity to cure the 
deficiencies. Accordingly. Appellant has not demonstrated subjective bad faith by the 
contracting officer. 

Appellant does not address the second element - i.e., whether the contracting officer's 
action had a reasonable basis. As indicated above, however, there is no record evidence 
suggesting that the basis for the contracting officer's termination action was other than the 
improvement of service - clearly a reasonable basis for the action. Accordingly, this element 
militates in favor of Respondent. 
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Administrative Judge 
Chairman 



1 concur: 

Norman D. Menegat 
Administrative Judge 
Board Member 



^Administrative Judge Gary E. Shapiro took no part in the Board's consideration of this matter. 
[2J 

With some variations on holidays. 

^ Appeal File Tab 1 contains the contract. The version of the contract filed with the original Appeal File was 
incomplete, and the parties later submitted a replacement copy. References in this Opinion to contract provisions 
are to provisions and page numbers in the latter version. 

^ The record contains no direct evidence regarding whether Appellant attended the conference, but the wording 
of the AO's November 30. 2004 letter (Finding 9, below) suggests that he did not. 

^ Consistent with this reading of the contract language, we note that it is physically impossible to "cure" the 
failure to timely perform a trip once the time has passed - no matter how long a cure period is allowed. 
[61 

As a result, we need not and do not address Respondent's alternate argument - i.e. , that the conferences with, 
and letters from . the Administrative Official would have provided the requisite cure notice, had one been required 
by the contract. 

^ ' The record contains a copy of a contracting officer's decision assessing $24 .251 .70 in reprocurement damages 
against Appellant but no record of an appeal of that decision (see Respondent s submittal dated May 20, 2005). 
While we would have jurisdiction to consider the reprocurement assessment even in the absence of a timely 
appeal, e.g., Hubbard Truckmg. Inc., PSBCA No 3701, 04-2 BCA fl 32,667 (1996). neither party introduced any 
evidence With respect to that assessment or otherwise sought to litigate any related issues. Accordingly, we do not 
address the reprocurement assessment in this Opinion. 
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December 14,2011 
Appeal of 

HAROLD N COLERICK 

Under Contract No. HCR 693AD 
PSBCANo. 6356 

APPEARANCE FOR APPELLANT: 
Harold N. Colerick 

APPEARANCE FOR RESPONDENT: 
Melissa M. Mortimer, Esq. 
Office of the General Counsel 
United States Postal Service 

OPINION OF THE BOARD 

Respondent, United States Postal Service, terminated the mail transportation contract 
of Appellant, Harold N. Colerick, by exercising a termination with notice provision. Appellant 
claimed costs related to the termination and appeals the contracting officer's rejection of those 
costs. We deny the appeal. 

FI NDING S OF FACT 

1. Appellant entered into Transportation Services Renewal Contract No. HCR 
693AD with Respondent, requiring Appellant to provide mail transportation services between 
Alliance, Nebraska and the Alliance Airport from July 1, 2009, through June 30, 2013 (AF 1; 

[1] 

Stip. 2). 

2. The contract paid $26.52 per round trip, without an overall annual rate. The 
number of trips was estimated as twice daily with some exceptions, and subject to "change 
due to the needs of the Postal Service and because of the air carrier schedule changes." (AF 1 
at p. 9;Stips. 3-4). 

3. Trips for transportation of mail outside Alliance also were ordered by 
Respondent when planes servicing the Alliance airport were unable to land there. Respondent 
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dependable truck to use for the contract. If Appellant had been informed that the 
operational changes referenced in Finding 6 were going to be made, he would not have 
purchased this truck. Following the termination referenced in Finding 6, Appellant no longer 
needed the truck and he has been unable to sell it. (Colerick Aff. p. 1; AF 8). Respondent did 
not instruct Appellant to purchase the truck (Stip. 8). 

8. On April 22, 2010, Respondent's contracting officer transmitted a letter to 
Appellant with the subject line -Termination for Convenience - HCR 693AD" reiterating within 
the body of the letter that the contract had been terminated under the notice termination 
clause. The letter asked Appellant to sign an enclosed PS Form 7406, Amendment to 
Transportation Services Contract and to return it immediately (A F 3 at p. 1 25). 

9. Appellant complied with that request, and the same day signed the contract 

[2] 

amendment that Respondent had prepared. The section of the amendment captioned 
Description of Amendment, provided in its entirety: 
TERMINATION FOR CONVENIENCE 

Effective close of business 04/05/2010, this contract its (sic) terminated pursuant to the 
Termination for Convenience clause. 

Supplier agrees to waive the 90-day written notice for a one time payment of $2,408.82, 
representing 80% of the monthly rate for three (3) months. 

Computation: S1.235.29 (monthly rate) X 3 (months) X 65% = 52,408.82 

(AF 3 at p. 130 (emphases added)). 

10. Appellant's contracting officer signed the amendment in May (the precise date is 
illegible), and Respondent paid Appellant $2,408.82 based on the amendment (AF 3 at p. 130; 

Stip. 11;Manchego Decl. H8). 

11. On April 27, 2010, the contracting officer signed PS Form 7440, Contract Route 

Service Order, which provided: 

TERMINATION FOR CONVENIENCE - REGULAR TRANSPORTATION SERVICE 

Effective close of business 04/05/2010, this contract is terminated pursuant to the 
Termination for Convenience clause. 

(AF 3 at p. 128). 
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The contract documents are clear and Appellant has stipulated that a notice 
termination clause was available to Respondent and not a convenience termination clause 
(Findings 4-5). Therefore, once properly invoked, Respondent was permitted to terminate the 
contract without paying anything further to Appellant. Appellant's interpretation of the notice 
termination clause - that "without cost to either party" means that he should be made whole 
because there was a cost to him - is contrary to the plain and clear wording of the clause. 

It appears that a considerable amount of Appellant's confusion as to whether ne was 
entitled to convenience termination costs was caused by 
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Although Appellant's affidavit is unclear concerning whether he means to pursue this 
issue, neither the $555.67 difference between the calculations nor any costs or damages 
related to the amount of notice given or to the contract amendment^; was included in 
Appellant's claims submitted to the contracting officer or addressed in the contracting officer's 
decision. Accordingly, we lack jurisdiction presently to reach any conclusion about the issue or 
provide any relief based on it. See e.g., J. Leonard Spodek, PSBCA No. 6146, 10-2 BCA 
[41 

H 34,547. 
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